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User: MPRATT

Case: CV-2007-0002306 Current Judge: Jon J. Shindurling
Craig E. Peterson, etal. vs. Wesley J. Gentillon, etal.

Date

Code

User

9/10/2007

NCOC

MPRATT

New Case Filed - Other Claims

Darren B. Simpson

9/11/2007

SMIS

MPRATT

Summons Issued WESLEY GENTILLON

Darren B. Simpson

MPRATI

Filing: A1
A1-- Civil Complaint, More Than $1000 No Darren B. Simpson
Prior Appearance Paid by: Just, Charles C
(attorney for Craig, Peterson E.) Receipt number:
0015398 Dated: 9/11/2007 Amount: $88.00
(Check) For: Craig, Peterson E. (plaintiff)

SMIS

MPRATT

Summons Issued CONNIE GENTILLON

Darren B. Simpson

SMIS

MPRATI

Summons Issued LAMON GENTILLON

Darren B. Simpson

SMIS

MPRATT

Summons Issued LORI FAYE GENTILLON

Darren B. Simpson

SMIS

MPRATT

Summons Issued JOHN DOES I -X
-X

Darren B. Simpson

APPR

MPRATT

Defendant: Gentillon, Connie Appearance
Through Attorney Dwight E. Baker

Darren B. Simpson

MPRATT

Filing: 11 A - Civil Appear. More Than $1000 No
Prior Appearance Paid by: Baker, Dwight E.
(attorney for Gentillon, Wesley J.) Receipt
number: 0017157 Dated: 10/5/2007 Amount:
$58.00 (Check) For: Gentillon, Wesley J.
((defendant)
defendant)

Darren B. Simpson

MOTN

MPRATI

Motion FOR DISQUALIFICATION

Darren B. Simpson

10/9/2007

ORDR

MPRATI

Order FOR DISQUALIFICATION

Darren B. Simpson

10/10/2007

MISC

MPRATT

Acceptance of Service by Dwight Baker for
Defendants

Darren B. Simpson

0/16/2007

ANSW

MPRATT

Answer - defs

Darren B. Simpson

CNTR

MPRATI

Counterclaim

Darren B. Simpson

TPCO

MPRATT

Third-party Complaint

Darren B. Simpson

MPRATI

Filing: J6B - Special Motions Third Party
Darren B. Simpson
Complaint With Prior Appearance Paid by:
Baker, Dwight E. (attorney for Gentillon, Wesley
J.) Receipt number: 0017716 Dated: 10/17/2007
Amount: $14.00 (Check) For: Gentillon, Wesley J.
((defendant)
defendant)

MPRATT

Filing: J8B - Special Motions Counterclaim With
Prior Appearance Paid by: Baker, Dwight E.
(attorney for Gentillon, Wesley J.) Receipt
number: 0017716 Dated: 10/17/2007 Amount:
$14.00 (Check) For: Gentillon, Wesley J.
(defendant)

Darren B. Simpson

SMIS

MPRATT

Summons Issued MARCEL GENTILLON

Darren B. Simpson

SMIS

MPRATT

Summons Issued DORIS GENTILLON

Darren B. Simpson

SMIS

MPRATT

Summons Issued SCOTT GENTILLON

Darren B. Simpson

SMIS

MPRATT

Summons Issued TRACY GENTILLON

Darren B. Simpson

ORDR

MPRATI

Order of Assignment to Judge Shindurling

Darren B. Simpson

DISQ

MPRATT

Disqualification Of Judge - Without Cause

Jon J. Shindurling

10/5/2007

0/17/2007

3/19/2007

Judge
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User: MPRATT

Case: CV-2007-0002306 Current Judge: Jon J. Shindurling
Craig E. Peterson, eta!.
etal. vs. Wesley J. Gentillon, eta!.
etal.

Date

Code

User

10/29/2007
1012912007

RSCC

MPRATT

Response To Counter Claim

Jon J. Shindurling

111512007
11/5/2007

SMRT

MPRATT

Summons Returned SCOTT GENTILLON

Jon J. Shindurling

AFFD

MPRATT

Affidavit of Service I/ SCOTT GENTILLON

Jon J. Shindurling

SMRT

MPRATT

Summons Returned
Returned-- MARCEL GENTILLON

Jon J. Shindurling

AFFD

MPRATT

Affidavit OF SERVICE - MARCEL GENTILLON

Jon J. Shindurling

SMRT

MPRATT

Returned - DORIS GENTILLON
Summons Returned-

Jon J. Shindurling

AFFD

MPRATT

Affidavit OF SERVICE - DORIS GENTILLON

Jon J. Shindurling

PERS

MPRATT

Personal Return Of Service TRACY GENTILLON Jon J. Shindurling

SMRT

MPRATT

Summons Returned TRACY GENTILLON

DISNEY

Jon J. Shindurling
Filing: 11A11A - Civil Answer Or Appear. More Than
$1000 No Prior Appearance Paid by: Gentillon,
Tracy M (defendant) Receipt number: 0020929
Dated: 12/12/2007
1211212007 Amount: $58.00 (Check) For:
Gentillon, Tracy M (defendant)

ANSW

DISNEY

Answer I/ PROSE
PRO SE I/ TRACY GENTILLON

Jon J. Shindurling

1212612007
12/26/2007

NOTC

MPRATT

Notice OF SERVICE OF DISCOVERY TO PLS

Jon J. Shindurling

11712008
1/7/2008

ANSW

MPRATT

Answer TO 3RD PARTY COMPLAINT I/
MARCEL, DORIS, & SCOTT GENTILLON

Jon J. Shindurling

MPRATT

Filing: 11A11A - Civil Answer Or Appear. More Than
$1000 No Prior Appearance Paid by: Moeller,
Gregory W (attorney for Gentillon, Marcel)
Receipt number: 0000422 Dated: 11812008
1/8/2008
Amount: $58.00 (Check) For: Gentillon, Marcel
(defendant)
(defendant)

Jon J. Shindurling

MPRATT

Hearing Scheduled (Telephonic Status
03/17/200801
:30 PM)
01:30
Conference 0311712008

Jon J. Shindurling

11/7/2007
111712007

1112012007
11/20/2007

1211012007
12/10/2007

11812008
1/8/2008

HRSC

MPRATT

Judge

Notice Of Hearing

Jon J. Shindurling

Jon J. Shindurling

NOTC

MPRATT

Notice of service of Discovery Requests

Jon J. Shindurling

1/24/2008
112412008

NOTC

MPRATT

Notice OF SERVICE - RESPONSE TO
REQUEST FOR ADMISSIONS

Jon J. Shindurling

112512008
1/25/2008

NOTC

MPRATT

Notice OF COMPLIANCE - DISCOVERY

Jon J. Shindurling

112812008
1/28/2008

NOTC

MPRATT

Notice OF COMPLIANCE - DISCOVERY

Jon J. Shindurling

212612008
2/26/2008

NOTC

MPRATT

Notice of Subpoena Duces Tecum of Darren R.
Leavitt

Jon J. Shindurling

31512008
3/5/2008

SUBR

MPRATT

Amended Subpoena Deposition Duces Tecum of Jon J. Shindurling
Darren R. Leavitt

311212008
3/12/2008

SUBR

MPRATT

Second Amended Subpoena Deposition Duces
Tecum of Darren R. Leavitt

Jon J. Shindurling

311712008
3/17/2008

HRHD

MPRATT

Hearing result for Telephonic Status Conference
held on 0311712008
03/17/200801:30
PM: Hearing Held
01:30PM:

Jon J. Shindurling

HRSC

MPRATT

Hearing Scheduled (Pretrial 1110612008
02:00
11/06/200802:00
PM)

Jon J. Shindurling
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User: MPRATT

Case: CV-2007-0002306 Current Judge: Jon J. Shindurling
etal. vs. Wesley J. Gentillon, eta!.
etal.
Craig E. Peterson, eta!.

Date

Code

User

3/17/2008
311712008

HRSC

MPRATT

Hearing Scheduled (Court Trial 1111812008
11/18/2008
10:00 AM) 3 days

Jon J. Shindurling

MPRATT

Notice Of Hearing

Jon J. Shindurling

Judge

MNUT

MPRATT

Minute Entry

Jon J. Shindurling

MEDI

MPRATT

Mediation Ordered DUE 10120108
10/20/08

Jon J. Shindurling

ORDR

MPRATT

SCHEDULING ORDER

Jon J. Shindurling

NOTC

MPRATT

Notice of Service

Jon J. Shindurling

NOTC

MPRATT

Second Deposition Duces Tecum of Marcel
Gentillon

Jon J. Shindurling

NOTC

MPRATT

Deposition Duces Tecum of Craig E. Peterson

Jon J. Shindurling

NOTC

DISNEY

Notice of cancellation of depos I/ Marvel Gentillon Jon J. Shindurling

NOTC

DISNEY

Notice of cancellation of depos I/ Craig Peterson

Jon J. Shindurling

511212008
5/12/2008

NOTC

DISNEY

DEPOS I/ DARREN R LEAVITT

Jon J. Shindurling

511512008
5/15/2008

NOTC

MPRATT

Notice of Depo of Lamon M. Gentillon - Duces
Tecum

Jon J. Shindurling

NOTC

MPRATT

Notice of Depo of Wesley Gentillon - Duces
Tecum

Jon J. Shindurling

NOTC

MPRATT

2nd deposition duces tecum of Craig E. Peterson Jon J. Shindurling

NOTC

MPRATT

3rd deposition duces tecum of Marcel Gentillon

Jon J. Shindurling

NOTC

MPRATT

Amended Notice of Deposition WESLEY J.
GENTILLON - DUCES TECUM

Jon J. Shindurling

NOTC

MPRATT

Amended Notice of Deposition LAMON
GENTILLON
GENTILLON-- DUCES TECUM

Jon J. Shindurling

NOTC

MPRATT

4th Deposition Duces Tecum of Marcel Gentillon

Jon J. Shindurling

NOTC

MPRATT

3rd Deposition Duces Tecum of Craig E.
Peterson

Jon J. Shindurling

MOTN

DISNEY

Motion TO CONTINUE TRIAL

Jon J. Shindurling

AFFD

DISNEY

Affidavit OF DWIGHT BAKER RE: Motion TO
CONTINUE TRIAL

Jon J. Shindurling

HRSC

DISNEY

Hearing Scheduled (Motion to Continue

Jon J. Shindurling

412512008
4/25/2008

51912008
5/9/2008

512112008
5/21/2008

612712008
6/27/2008

712112008
7/21/2008

712412008
7/24/2008

0810712008
02:30PM)
08/07/200802:30
PM)
DISNEY

Notice Of Hearing

Jon J. Shindurling

712512008
7/25/2008

NOTC

MPRATT

Notice of Hearing - Amended

Jon J. Shindurling

712912008
7/29/2008

MOTN

MPRATT

3rd Party Pis' Motion for Partial Summary
Judgment as to 3rd Party Defs

Jon J. Shindurling

BRFD

MPRATT

Brief Filed: Memorandum in Support of MSJ

Jon J. Shindurling

AFFD

MPRATT

Affidavit of Dwight Baker in support of MSJ

Jon J. Shindurling

NOTC

MPRATT

9/22/08 @ 2:00
2:00p.m.
p.m.
Notice of Hearing I/ MSJ 9122108@

Jon J. Shindurling

MOTN

MPRATT

Motion to Compel

Jon J. Shindurling

MISC

MPRATT

Certification of Dwight Baker

Jon J. Shindurling
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User: MPRATT

Case: CV-2007-0002306 Current Judge: Jon J. Shindurling
Craig E. Peterson, etal. vs. Wesley J. Gentillon, etal.

Judge

Date

Code

User

7/29/2008
712912008

BRFD

MPRATT

Brief Filed: Memorandum in Support of Mtn to
Compel

Jon J. Shindurling

AFFD

MPRATT

Affidavit of Baker in support of Motion to Compel

Jon J. Shindurling

NOTC

MPRATT

Notice of Hearing I Mtn to Compel

Jon J. Shindurling

NOTC

MPRATT

Notice of Hearing I

Jon J. Shindurling

HRSC

MPRATT

Hearing Scheduled (Motion For Summary
PM)
Judgement 09/22/200802:00
09122/2008 02:00PM)

Jon J. Shindurling

HRSC

MPRATT

Hearing Scheduled (Motion To Compel
09/22/200802:00
09/22/2008
PM)
02:00PM)

Jon J. Shindurling

DCHH

MPRATT

Hearing result for Motion to Continue held on

Jon J. Shindurling

713112008
7/31/2008

81712008
8/7/2008

Hel<
08/07/200802:30
0810712008 02:30 PM: District Court Hearing Hel(
Court Reporter: NANCY MARLOW
Number of transcript pages for this hearing
estimated: LESS THAN 100 PAGES

8/8/2008

MNUT

MPRATT

Minute Entry

Jon J. Shindurling

ORDR

MPRATT

Amended Scheduling Order

Jon J. Shindurling

CONT

MPRATT

03/1812009 09:00AM)
09:00 AM) 3 Jon J. Shindurling
Continued (Court Trial 03/18/2009
days

CONT

MPRATT

0310512009 02: 15 PM)
Continued (Pretrial 03/05/2009

Jon J. Shindurling

HRSC

MPRATT

04/2212009
Hearing Scheduled (Court Trial 04/22/2009
09:00 AM) alternate setting (3 days)
09:00AM)

Jon J. Shindurling

MPRATT

8/22/2008
812212008

812712008
8/27/2008

91312008
9/3/2008

Jon J. Shindurling

MOTN

MPRATT

Motion & Memorandum for Partial Summary
Judgment

Jon J. Shindurling

AFFD

MPRATT

Affidavit of Counsel in support of MSJ

Jon J. Shindurling

NOTC

MPRATT

Notice of Hearing

Jon J. Shindurling

CONT

MPRATT

1010212008 02:00 Jon J. Shindurling
Continued (Motion To Compel 10102/2008
PM)

CONT

MPRATT

Continued (Motion For Summary Judgement
10102/2008
1010212008 02:00 PM)

MPRATT

812812008
8/28/2008

Notice Of Hearing

Notice Of Hearing

Jon J. Shindurling
Jon J. Shindurling

NOTC

MPRATT

Amended Notice of Hearing I 3rd party pi's MSJ
as to 3rd Party Defs

Jon J. Shindurling

NOTC

MPRATT

Amended Notice of Hearing I Mtn to Compel

Jon J. Shindurling

HRSC

MPRATT

Hearing Scheduled (Motion For Summary
Judgement 10102/200802:00
1010212008 02:00PM)
PM) Plaintiffs

Jon J. Shindurling

MPRATT

Notice Of Hearing AMENDED

Jon J. Shindurling

9/4/2008
91412008

NOTC

MPRATT

Notice of filing depo transcript I Marcel Gentillon,
Craig Peterson, Wesley Gentillon & Lamon
Gentillon

Jon J. Shindurling

911812008
9/18/2008

BRFD

MPRATT

Brief in Response to MSJ

Jon J. Shindurling

AFFD

MPRATT

Affidavit of Marcel Gentillon in Response to 3rd
Party Pis' Motion to Compel and MSJ

Jon J. Shindurling
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User: MPRATT

Case: CV-2007-0002306 Current Judge: Jon J. Shindurling
Craig E. Peterson, etal. vs. Wesley J. Gentillon, etal.

Date

Code

User

9/18/2008

BRFD

MPRATT

DEF'S MEMORANDUM IN RESPONSE TO PL'S Jon J. Shindurling
MSJ

AFFD

MPRATT

Affidavit OF DWIGHT BAKER IN SUPPORT OF
DEFS' MEMO IN RESPONSE TO PL'S MSJ

Jon J. Shindurling

AFFD

MPRATT

Affidavit OF LAMON GENTILLON IN SUPPORT
OF D'S RESPONSE TO PL'S MSJ

Jon J. Shindurling

MPRATT

Request for Telephonic Status Conference

Jon J. Shindurling

CONT

MPRATT

Continued (Motion For Summary Judgement
10/17/2008 02:00PM)
10/17/200802:00
PM) Plaintiffs

Jon J. Shindurling

CONT

MPRATT

Continued (Motion For Summary Judgement
11/17/2008 02:00 PM) Plaintiffs

Jon J. Shindurling

CONT

MPRATT

Continued (Motion For Summary Judgement
11/17/2008 02:00PM)
11/17/200802:00
PM) 3rd party plaintiffs

Jon J. Shindurling

CONT

MPRATT

11/17/200802:00
02:00 Jon J. Shindurling
Continued (Motion To Compel 11/17/2008
PM)

9/24/2008
10/2/2008

MPRATT

Judge

Notice Of Hearing

Jon J. Shindurling

BRFD

MPRATT

Response in Opposition to the Def/3rd party pis'
MSJ

Jon J. Shindurling

MOTN

MPRATT

Motion for Protective Order and Response in
Opposition to Motion to Compel

Jon J. Shindurling

AFFD

MPRATT

Affidavit of Counsel in support of Motion for
Protective Order

Jon J. Shindurling

NOTC

MPRATT

Notice of Hearing

Jon J. Shindurling

BRFD

MPRATT

Defs' Reply Brief in Response to 3rd party defs'
brief in response to MSJ

Jon J. Shindurling

BRFD

MPRATT

Defs' Memorandum in Opposition to Pis' Motion
for Protective Order

Jon J. Shindurling

10/27/2008

HRSC

MPRATT

Hearing Scheduled (Motion 11/17/2008
11/17/200801
01:30
:30
PM)

Jon J. Shindurling

11/17/2008

DENY

DISNEY

Hearing result for Motion held on 11/17/2008
01:30 PM: Motion Denied PROTECTIVE
01:30PM:
ORDER

Jon J. Shindurling

DCHH

DISNEY

Hearing result for Motion held on 11/17/2008
01:30 PM: District Court Hearing Held
01:30PM:
Court Reporter: Nancy Marlow
Number of transcript pages for this hearing
estimated: PROTECTIVE ORDER

Jon J. Shindurling

DENY

DISNEY

Hearing result for Motion For Summary
Judgement held on 11/17/2008
11/17/200802:00
02:00 PM:
Motion Denied Plaintiffs

Jon J. Shindurling

INHD

DISNEY

Hearing result for Motion For Summary
Judgement held on 11/17/200802:00
11/17/2008 02:00PM:
PM:
Interim Hearing Held 3rd party plaintiffs

Jon J. Shindurling

GRNT

DISNEY

Hearing result for Motion To Compel held on
PM: Motion Granted
11/17/200802:00
11/17/2008
02:00PM:

Jon J. Shindurling

MNUT

DISNEY

Minute Entry I/ and order

Jon J. Shindurling

10/14/2008

10/20/2008
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User: MPRATT

Case: CV-2007-0002306 Current Judge: Jon J. Shindurling
Craig E. Peterson, etal. vs. Wesley J. Gentillon, etal.

Date

Code

User

11/20/2008

ORDR

MPRATT

Order as to Pis' Motion for Partial Summary
Judgment
Judgment-- DENIED

Jon J. Shindurling

12/1/2008

BRFD

MPRATT

Defs' Supplemental Brief Regarding Resulting
Trust

Jon J. Shindurling

AFFD

MPRATT

Affidavit of Dwight Baker in Support of Defs'
Supplemental Brief Regarding Resulting Trust

Jon J. Shindurling

BRFD

MPRATT

Corrected Memorandum in Response to Pis' MSJ Jon J. Shindurling

MOTN

MPRATT

Motion to Amend Pleadings

Jon J. Shindurling

BRFD

MPRATT

Marcel & Doris Gentillon's Brief in Response to
Defs' Supplemental Brief Regarding Resulting
Trust

Jon J. Shindurling

ADVS

MPRATT

Case Taken Under Advisement

Jon J. Shindurling

EXW

MPRATT

Defendant's Expert Witness Disclosure

Jon J. Shindurling

BRFD

MPRATT

Brief Filed: Reply Brief to Marcel and Doris
Gentillon's Brief in Response to Defs' Supp Brief
Regading Resulting Trust

Jon J. Shindurling

NOTC

MPRATT

Notice of Hearing

Jon J. Shindurling

AFFD

MPRATT

Affidavit of Lamon Gentillon in Support of Reply
Brief to Marcel and Doris Gentillon's Brief in
Response to Defs' Supp Brief Regarding
Resulting Trust

Jon J. Shindurling

12/23/2008

HRSC

MPRATT

Hearing Scheduled (Motion 01/23/2009
01/23/200903:00
03:00
PM) to Amend Pleadings

Jon J. Shindurling

1/22/2009

NOTC

MPRATT

Notice of Intent Not to Appear

Jon J. Shindurling

1/23/2009

DCHH

MPRATT

Hearing result for Motion held on 01/23/2009
03:00PM:
03:00 PM: District Court Hearing Held
Court Reporter: REBECCA MARTIN
Number of transcript pages for this hearing
estimated: LESS THAN 100 PAGES to Amend
Pleadings

Jon J. Shindurling

ADVS

MPRATT

Hearing result for Motion held on 01/23/2009
03:00PM:
03:00
PM: Case Taken Under Advisement to
Amend Pleadings

Jon J. Shindurling

MNUT

MPRATT

Minute Entry

Jon J. Shindurling

ORDR

MPRATT

Order on Defs/3rd party plaintiffs' Motion to
Compel

Jon J. Shindurling

ORDR

MPRATT

Order Denying Pis' Motion for Partial Summary
Judgment

Jon J. Shindurling

2/4/2009

NOTC

MPRATT

Notice of Compliance I/ Discovery Responses to
Defs

Jon J. Shindurling

3/3/2009

DEOP

DISNEY

Decision Or Opinion and order on PI's motn to
Jon J. Shindurling
Amend pleadings, Motn for Partial Summ Jdmt as
to Third Party Defs

3/5/2009

HRVC

DISNEY

Hearing result for Court Trial held on 03/18/2009
09:00AM:
09:00 AM: Hearing Vacated 3 days

12/9/2008

12/10/2008

12/16/2008

12/17/2008

Judge

Jon J. Shindurling
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User: MPRATT

Case: CV-2007-0002306 Current Judge: Jon J. Shindurling
Craig E. Peterson, etal. vs. Wesley J. Gentillon, etal.

Date

Code

User

3/5/2009
31512009

CONT

DISNEY

Continued (Pretrial 04/09/2009
0410912009 02:00 PM)

Jon J. Shindurling

DCHH

DISNEY

District Court Hearing Held
Court Reporter: nancy marlow
Number of transcript pages for this hearing
estimated:

Jon J. Shindurling

MNUT

DISNEY

I cant
cont trial
Minute Entry 1

Jon J. Shindurling

3/6/2009
31612009
3/9/2009
31912009

DISNEY

Judge

Notice Of Hearing

Jon J. Shindurling

MOTN

MPRATT

Motion & Memorandum for Summary Judgment

Jon J. Shindurling

NOTC

MPRATT

Notice of Hearing

Jon J. Shindurling

3/11/2009
311112009

HRSC

MPRATT

Hearing Scheduled (Motion For Summary
Judgement 04/09/200903:15
0410912009 03:15PM)
PM)

Jon J. Shindurling

3/1812009
311812009

NRBA

STUDENT

Notice Returned for Bad Address, NOTICE OF
HEARING

Jon J. Shindurling

3/20/2009
312012009

MOTN

MPRATT

Defs' Counter Motion for Summary Judgment as
to Plaintiffs

Jon J. Shindurling

MPRATT

Defs' Memorandum in Support of Counter Motion Jon J. Shindurling
for Summary Judgment as to Plaintiffs

AFFD

MPRATT

Affidavit of Dwight Baker in support of Coutner
MSJ as to Plaintiffs

Jon J. Shindurling

MOTN

MPRATT

Motion for Order to Shorten Time

Jon J. Shindurling

NOTC

MPRATT

Notice of Hearing

Jon J. Shindurling

MPRATT

AMENDED Notice Of Hearing

Jon J. Shindurling

HRSC

MPRATT

Hearing Scheduled (Motion For Summary
Judgement 04/09/200903:15
0410912009 03:15PM)
PM) Defs'

Jon J. Shindurling

DCHH

MPRATT

Hearing result for Motion For Summary
Judgement held on 04/09/2009
0410912009 03:
03:15
15 PM:
District Court Hearing Held
Court Reporter: NANCY MARLOW
Number of transcript pages for this hearing
estimated: LESS THAN 100 PAGES

Jon J. Shindurling

DCHH

MPRATT

Hearing result for Pretrial held on 04/09/2009
0410912009
03:15 PM: District Court Hearing Held
03:15PM:
Court Reporter: NANCY MARLOW
Number of transcript pages for this hearing
estimated: LESS THAN 100

Jon J. Shindurling

DCHH

MPRATT

Hearing result for Motion For Summary
Judgement held on 04/09/2009
0410912009 03:15
03:15PM:
PM:
District Court Hearing Held
Court Reporter: NANCY MARLOW
Number of transcript pages for this hearing
estimated: Plaintiffs'

Jon J. Shindurling

ADVS

MPRATT

I MSJ
Case Taken Under Advisement 1

Jon J. Shindurling

EXW

MPRATT

Pis' Witness & Exhbitit Disclosure

Jon J. Shindurling

BRFD

MPRATT

Brief Filed: Pis' Trial Brief

Jon J. Shindurling

MOTN

MPRATT

Motion for Reconsideration

Jon J. Shindurling

3/24/2009
312412009

4/9/2009
41912009

4/28/2009
412812009
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Date

Code

4/28/2009
412812009

5/8/2009
51812009

User

Judge

MPRATT

Memorandum in Support of Motion for
Reconsideration

Jon J. Shindurling

NOTC

MPRATT

Notice of Hearing

Jon J. Shindurling

HRVC

MPRATT

Hearing result for Court Trial held on 0412212009
04/22/2009 Jon J. Shindurling
09:00AM:
09:00
AM: Hearing Vacated alternate setting (3
days)

HRSC

MPRATT

Hearing Scheduled (Motion To Reconsider
0611512009 02:00 PM)
06/15/2009

Jon J. Shindurling

MPRATT

Response in Opposition to Motion for
Reconsideration

Jon J. Shindurling

5/27/2009
512712009
6/1/2009
61112009

DEOP

MPRATT

Decision Or Opinion AND ORDER ON PLS'
MOTION FOR SUMMARY JUDGMENT AND
DEFS' COUNTER MOTION FOR SUMMARY
JUDGMENT

Jon J. Shindurling

6/4/2009
61412009

NOTC

MPRATT

Notice of Hearing I/ Motion for Reconsideration

Jon J. Shindurling

MOTN

MPRATT

Motion for Reconsideration

Jon J. Shindurling

MPRATT

Memorandum in Opposition of Motion for
Reconsideration

Jon J. Shindurling

DCHH

MPRATT

Hearing result for Motion To Reconsider held on Jon J. Shindurling
Helc
06/15/2009 02:00 PM: District Court Hearing Hel(
Court Reporter: NANCY MARLOW
Number of transcript pages for this hearing
estimated: LESS THAN 100 PAGES

ADVS

MPRATT

Case Taken Under Advisement I/ DEFS' MTN TO Jon J. Shindurling
RECONSIDER & PLS' MTN TO RECONSIDER

HRSC

MPRATT

Hearing Scheduled (Court Trial 0912212009
09/22/2009
09:00AM)
09:00 AM)

Jon J. Shindurling

MPRATT

Notice Of Hearing

Jon J. Shindurling

HRSC

MPRATT

01 :00
Hearing Scheduled (Pretrial 0911012009
09/10/2009 01:00
PM)

Jon J. Shindurling

MNUT

MPRATT

Minute Entry

Jon J. Shindurling

CO NT
CONT

MPRATT

1012012009 09:00AM)
Continued (Court Trial 10/20/2009
09:00 AM)

Jon J. Shindurling

CONT
CO
NT

MPRATT

01 :00 PM)
Continued (Pretrial 1010812009
10/08/2009 01:00

Jon J. Shindurling

6/5/2009
61512009
6/15/2009
611512009

6/16/2009
611612009

6/24/2009
612412009

MPRATT

Notice Of Hearing AMENDED

Jon J. Shindurling
Jon J. Shindurling

71112009
7/1/2009

ORDR

MPRATT

2nd Amended Scheduling Order

7/31/2009
713112009

DEOP

MPRATT

Decision Or Opinion and Order on Parties' Motion Jon J. Shindurling
s to Reconsider

8/21/2009
812112009

MOTN

MPRATT

3rd Party Defs' Motion for Summary Judgment

Jon J. Shindurling

BRFD

MPRATT

Memorandum in Support of 3rd Party Defs' MSJ

Jon J. Shindurling

NOTC

MPRATT

Notice of Hearing

Jon J. Shindurling

NOTC

MPRATT

Pis' Notice of Non-Attendance at Third-Party
Hearing

Jon J. Shindurling

BRFD

MPRATT

Memorandum in Response to Marcel and Doris
Gentillon's MSJ

Jon J. Shindurling

9/8/2009
91812009
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etal. vs. Wesley J. Gentillon, eta!.
etal.

Date

Code

User

9/9/2009
91912009

ANSW

MPRATT

Answer - Amended

Jon J. Shindurling

CNTR

MPRATT

Counterclaim - Amended

Jon J. Shindurling

TPCO

MPRATT

Third-party Complaint - Amended

Jon J. Shindurling

NOTC

MPRATT

Notice of Hearing - Amended

Jon J. Shindurling

ANSW

MPRATT

Answer to Amended Third-Party Complaint

Jon J. Shindurling

BRFD

MPRATT

Reply Brief in Support of Gentillon's MSJ

Jon J. Shindurling

CONT

DISNEY

AMENDED (Pretrial 09/30/200901
0913012009 01:00
:00 PM)

Jon J. Shindurling

9/14/2009
911412009

9/15/2009
911512009

Judge

DISNEY

Notice Of Hearing -AMENDED
- AMENDED

Jon J. Shindurling

MPRATT

Minute Entry 1
I MSJ

Jon J. Shindurling

MPRATT

Supplemental Memorandum in Response Reply
Brief

Jon J. Shindurling

AFFD

MPRATT

Affidavit of Lamon M. Gentillon

Jon J. Shindurling

AFFD

MPRATT

Affidavit of Wesley J. Gentillon

Jon J. Shindurling

9/25/2009
912512009

BRFD

MPRATT

Gentillons' Reply to 3rd Party Pis' Supplemental
Brief Regarding Laches

Jon J. Shindurling

9/30/2009
913012009

DEOP

DISNEY

Decision Or Opinion, AND ORDER ON THIRD
PARTY DEFS MOTN FOR SUMM JDMT

Jon J. Shindurling

EXW

DISNEY

Exhibit and Witness Lists 1
I DEF'S AMENDED

Jon J. Shindurling

MNUT

MPRATT

Minute Entry
Hearing type: Pretrial
Hearing date: 9/29/2009
912912009
Time: 3:51pm
3:51 pm
Courtroom:
Court reporter:
Minutes Clerk: CLYDE CHRISTIAN
Tape Number:
HURUM ERICKSON
KIPP MANWARING
DWIGHT BAKER

Jon J. Shindurling

DCHH

DISNEY

Hearing result for Pretrial held on 09/30/2009
0913012009
01:00 PM: District Court Hearing Held
01:00PM:
Court Reporter: NANCY MARLOW
Number of transcript pages for this hearing
estimated:

Jon J. Shindurling

INHD

DISNEY

Hearing result for Pretrial held on 09/30/2009
0913012009
01:00 PM: Interim Hearing Held
01:00PM:

Jon J. Shindurling

MNUT

DISNEY

I PRE-TRIAL
Minute Entry 1

Jon J. Shindurling

10/6/2009
101612009

EXW

MPRATT

Exhibit List
Third Party Defs' Witness List and
andExhibit

Jon J. Shindurling

10/7/2009

MOTN

MPRATT

Motion for Reconsideration

Jon J. Shindurling

NOTC

MPRATT

Notice of Hearing on Motion for Reconsideration

Jon J. Shindurling

OBJT

MPRATT

Defs' Response to Pis' Motion for
Reconsideration

Jon J. Shindurling

MPRATT

Defs' proposed Findings of Fact and Conclustions Jon J. Shindurling
of Law

MNUT

9/21/2009
912112009

10/8/2009
101812009
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Case: CV-2007-0002306 Current Judge: Jon J. Shindurling
Craig E. Peterson, etal. vs. Wesley J. Gentillon, etal.

Date

Code

User

10/13/2009

BRFD

MPRATT

Pis' Trial Brief

Jon J. Shindurling

MPRATT

Pis' Proposed Findings and Conclusions

Jon J. Shindurling

MPRATT

Minute Entry I Motion to Reconsider

Jon J. Shindurling

MPRATT

Third Party Defs' Proposed Findings of Fact and
Conclusions of Law

Jon J. Shindurling

MNUT

Judge

10/16/2009

DEOP

MPRATT

Decision, Opinion and Order on Petersons'
Motion for Reconsideration

Jon J. Shindurling

10/20/2009

MNUT

MPRATT

Minute Entry
Hearing type: Court Trial
10/20/2009
Hearing date: 1
0/20/2009
Time: 8:39 am
Courtroom:
Court reporter:
Minutes Clerk: MARIELLE PRATT
Tape Number:
Party: Connie Gentillon, Attorney: Dwight Baker
Party: Craig Peterson, Attorney: Kipp Manwaring
Party: Doris Gentillon, Attorney: Gregory Moeller

Jon J. Shindurling

CTST

MPRATT

Hearing result for Court Trial held on 10/20/2009
09:00AM:
09:00 AM: Court Trial Started

Jon J. Shindurling

DCHH

MPRATT

District Court Hearing Held - COURT TRIAL
Court Reporter: NANCY MARLOW
Number of transcript pages for this hearing
estimated: 200-500
200 - 500 PAGES

Jon J. Shindurling

EXW

MPRATT

LIST OF ADMITTED TRIAL EXHIBITS

Jon J. Shindurling

11/3/2009

BRFD

MPRATT

Brief Filed: Plaintiffs' Post-Trial Brief

Jon J. Shindurling

11/12/2009

BRFD

MPRATT

Brief Filed: Defs' Post-Trial Brief

Jon J. Shindurling

11/17/2009

BRFD

MPRATT

Brief Filed: Third Party Defs' Closing Brief

Jon J. Shindurling

1/7/2010

DEOP

MPRATT

Findings of Fact, Conclusions of Law, and Order
Following Bench Trial

Jon J. Shindurling

1/20/2010

MOTN

MPRATT

Third Party Defs' Motion to Alter or Amend
Judgment

Jon J. Shindurling

1/22/2010

HRSC

MPRATT

Hearing Scheduled (Motion 02/11/201003:00
02/11/2010 03:00
PM)

Jon J. Shindurling

MOTN

MPRATT

Motion to Amend Findings of Fact, Conclusions of Jon J. Shindurling
Law and Order Following Bench Trial

BRFD

MPRATT

Brief Filed: Memorandun in support of Motion to
Amend findings of Fact, Conclusions of Law and
Order Following Bench Trial

Jon J. Shindurling

1/27/2010

NOTC

MPRATT

Notice of Hearing I/ 3rd party def

Jon J. Shindurling

2/4/2010

OBJT

MPRATT

PI's Response in Opposition to the Motion to
Amend

Jon J. Shindurling

10/21/2009
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Case: CV-2007-0002306 Current Judge: Jon J. Shindurling
Craig E. Peterson, etal. vs. Wesley J. Gentillon, etal.

Date

Code

User

2/11/2010

MNUT

MPRATT

Minute Entry
Hearing type: Motion To Reconsider
Hearing date: 2/11/2010
Time: 12:47 pm
Courtroom:
Court reporter:
Minutes Clerk: CLAUDIA CHRISTIAN
Tape Number:
KIPP MANWARING
DWIGHT BAKER
HYRUM ERICKSON

Jon J. Shindurling

DCHH

MPRATT

Hearing result for Motion held on 02/11/2010
03:00PM:
03:00 PM: District Court Hearing Held
Court Reporter:
Number of transcript pages for this hearing
estimated: Motion to Alter or Amend Findings of
Fact and Conclusions of Law

Jon J. Shindurling

4/1/2010

ORDR

MPRATT

Order on Parties' Motions to Amend

Jon J. Shindurling

4/12/2010

JDMT

MPRATT

Judgment

Jon J. Shindurling

4/14/2010

JDMT

MPRATT

Judgment
Judgment-- revised

Jon J. Shindurling

CD IS
CDIS

MPRATT

Jon J. Shindurling
Civil Disposition entered for: Gentillon, Connie,
Defendant; Gentillon, Doris, Defendant; Gentillon,
Lamon M., Defendant; Gentillon, Lori Faye,
Defendant; Gentillon, Marcel, Defendant;
Gentillon, Scott, Defendant; Gentillon, Tracy M,
Defendant; Gentillon, Wesley J., Defendant;
Peterson, Craig E., Plaintiff; Peterson, JaniceK.,
Janice K.,
Plaintiff. Filing date: 4/14/2010

STAT

MPRATT

Case Status Changed: closed

Jon J. Shindurling

4/30/2010

MOTN

MPRATT

Motion to Amend Judgment

Jon J. Shindurling

6/3/2010

BRFD

DISNEY

MEMO IN SUPP OF MOTN TO AMEND JDMT

Jon J. Shindurling

6/4/2010

HRSC

DISNEY

Hearing Scheduled (Motion 06/21/201010:00
06/21/2010 10:00
AM) DEF'S MOTN TO AMEND JUDGMENT

Jon J. Shindurling

6/14/2010

BRFD

MPRATT

Response in Opposition to Gentillon Partnership's Jon J. Shindurling
Motion to Amend

AFFD

MPRATT

Affidavit of Counsel in Support of Response

Jon J. Shindurling

DCHH

DISNEY

Hearing result for Motion held on 06/21/2010
10:00 AM: District Court Hearing Held
Court Reporter: Nancy Marlow
Number of transcript pages for this hearing
estimated: DEF'S MOTN TO AMEND
JUDGMENT

Jon J. Shindurling

6/21/2010

Judge
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Case: CV-2007-0002306 Current Judge: Jon J. Shindurling
Craig E. Peterson, etal. vs. Wesley J. Gentillon, etal.

Date

Code

User

6/21/2010

MNUT

DISNEY

Minute Entry
Jon J. Shindurling
Hearing type: Motion To Amend Judgment
Hearing date: 6/21/2010
Time: 10:35 am
Courtroom:
Court reporter:
Minutes Clerk: DISNEY
Tape Number:
Party: Connie Gentillon, Attorney: Dwight Baker
Party: Craig Peterson, Attorney: Kipp Manwaring
Party: Doris Gentillon, Attorney: Hyrum Erickson
Party: Janice Peterson, Attorney: Kipp Manwaring
Party: Lamon Gentillon, Attorney: Dwight Baker
Party: Lori Gentillon, Attorney: Dwight Baker
Party: Marcel Gentillon, Attorney: Hyrum Erickson

6/22/2010

STAT

MPRATT

Case Status Changed: closed

8/27/2010

MPRATT

Judge

return/destroy exhibits
Notice to returnldestroy

Jon J. Shindurling
Jon J. Shindurling

9/13/2010

MOTN

MPRATT

Motion for Status Conference

9/27/2010

NOTC

MPRATT

Notice of Hearing 1
I Motion for Status Conference 1
I Jon J. Shindurling
To be held in BONNEVILLE COUNTY 110/25/10
/10/25/10
@10:00 a.m.
@10:00a.m.

MPRATT

PI's Summary of Issues Remaining

Jon J. Shindurling

HRSC

MPRATT

Hearing Scheduled (Court Trial 12/23/2010
09:00AM)
09:00 AM)

Jon J. Shindurling

STAT

MPRATT

Case Status Changed: Closed pending clerk
action

Jon J. Shindurling

10/2112010
10/21/2010
10/25/2010

MPRATT

10/26/2010

HRSC

MPRATT

Notice Of Hearing
Hearing Scheduled (Pretrial 12/13/201009:45
12/13/2010 09:45
AM)

Jon J. Shindurling

Jon J. Shindurling
Jon J. Shindurling

MPRATT

Notice Of Hearing

MNUT

MPRATT

Minute Entry for 10/25/10
10/25/1 0 status conference - held Jon J. Shindurling
in Bonneville County

MOTN

MPRATT

Motion to Amend Complaint

Jon J. Shindurling

NOTC

MPRATT

Notice of Hearing 111/22/10
/11/22/10 @9:00a.m.
@ 9:00 a.m. in
Bonneville County

Jon J. Shindurling

11/12/2010

ANSW

MPRATT

Answer to Supplemental Complaint

Jon J. Shindurling

11/22/2010

MNUT

MPRATT

Minute Entry 1
I Motion to Amend Complaint

Jon J. Shindurling

11/30/2010

ORDR

MPRATT

Order Granting Motion to Amend and Supplement Jon J. Shindurling
Pleadings

12/7/2010

CONT

MPRATT

Continued (Pretrial 12/13/201002:30
12/13/2010 02:30PM)
PM) TO
BE HELD IN BONNEVILLE COUNTY

10/28/2010

12/9/2010
HRVC

Jon J. Shindurling

Jon J. Shindurling

MPRATT

Notice Of Hearing AMENDED

Jon J. Shindurling

MPRATT

Notice VACATING Hearing

Jon J. Shindurling

MPRATT

Hearing result for Pretrial held on 12/13/2010
02:30 PM: Hearing Vacated TO BE HELD IN
02:30PM:
BONNEVILLE COUNTY

Jon J. Shindurling
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Date

Code

User

12/9/2010

NOTC

MPRATT

Notice of Filing Documents and Court Trial

Jon J. Shindurling

12/15/2010

ANSW

MPRATT

Defendants' Reply to Thrid Party Defendants'
Crossclaim

Jon J. Shindurling

EXW

MPRATT

Defendants' Witness List for 12/23/10 trial

Jon J. Shindurling

EXW

MPRATT

Defendants' Exhibit List for 12/23/10 trial

Jon J. Shindurling

EXW

MPRATT

PI's Supplemental Trial Brief

Jon J. Shindurling

EXW

MPRATT

PI's Witness & Exhibit List

Jon J. Shindurling

12/21/2010

BRFD

MPRATT

Def Gentillon Partnership's Pretrial Memorandum Jon J. Shindurling

12/23/2010

DCHH

MPRATT

Hearing result for Court Trial held on 12/23/2010
09:00 AM: District Court Hearing Held
09:00AM:
Court Reporter: NANCY MARLOW
Number of transcript pages for this hearing
estimated: 100 PAGES

Jon J. Shindurling

12/28/2010

MNUT

MPRATT

Minute Entry
Hearing type: Court Trial
Hearing date: 12/23/2010
Time: 8:40 am
Courtroom:
Court reporter:
Minutes Clerk: MARIELLE PRATT
Tape Number:

Jon J. Shindurling

1/13/2011

BRFD

MPRATT

Plaintiffs' Post-Trial Supplemental Trial Brief

Jon J. Shindurling

1/14/2011

BRFD

MPRATT

Def Gentillon Partnership's Post-Trial
Memorandum

Jon J. Shindurling

ADVS

MPRATT

Case Taken Under Advisement

Jon J. Shindurling

2/10/2011

DEOP

MPRATT

Amended Findings fa
fo Fact, Conclusions of Law,
and Order Following Bench Trial

Jon J. Shindurling

2/22/2011

JDMT

MPRATT

Amended Final Judgment

Jon J. Shindurling

STAT

MPRATT

Case Status Changed: Closed

Jon J. Shindurling

DISNEY

Miscellaneous Payment: For Comparing And
Conforming A Prepared Record, Per Page Paid
by: Kipp Manwaring Receipt number: 0003790
Dated: 3/1/2011 Amount: $3.50 (Check)

Jon J. Shindurling

DISNEY

Miscellaneous Payment: For Certifying The Same Jon J. Shindurling
Additional Fee For Certificate And Seal Paid by:
Kipp Manwaring Receipt number: 0003790
Dated: 3/1/2011 Amount: $1.00 (Check)

12/16/2010

3/1/2011

Judge

3/3/2011

MOTN

DISNEY

DEF GENTILLON PARTNERSHIP'S MOTN TO
AMEND FF I/ CL & ORDER

Jon J. Shindurling

3/4/2011

HRSC

DISNEY

Hearing Scheduled (Motion to Modify
03/28/2011 11:00
11 :00 AM) IN BONNEVILLE
COUNTY

Jon J. Shindurling

3/7/2011

MOTN

MPRATT

Pis' Motion for Costs and Fees

Jon J. Shindurling

MPRATT

Pis' Memorandum of Attorney Fees and Costs

Jon J. Shindurling
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User

3/7/2011
31712011

AFFD

MPRATT

Affidavit of Counsel in Support of Motion for Costs Jon J. Shindurling
and Fees

3/8/2011
31812011

MOTN

MPRATT

Gentillons' Motion for Attorney Fees

Jon J. Shindurling

MPRATT

Gentillons' Memorandum of Costs and Fees

Jon J. Shindurling

AFFD

MPRATT

Affidavit of Hyrum Erickson in support of
Memorandum of Fees and Costs

Jon J. Shindurling

3/9/2011
31912011

OBJT

MPRATT

Response in Opposition to the Gentillon
Parnership's Motion to Amend

Jon J. Shindurling

3/14/2011
311412011

BRFD

MPRATT

Gentillon Partnership's Memorandum in
Opposition to Pis' Motions for Costs and Fees
and Attorney Fees and Memorandum in
Oppositionto Third Party Defs' Motion for Costs
and Attorney's Fees

Jon J. Shindurling

3/16/2011
311612011

BRFD

MPRATT

Brief Filed in Support of Gentillons' Motion for
Costs and Aftorney
Attorney Fees

Jon J. Shindurling

AFFD

MPRATT

Addendum to Affidavit of Hyrum Erickson in
Support of Motion for Costs and Fees

Jon J. Shindurling

3/22/2011
312212011

NOTC

MPRATT

I Motion for Costs and Fees
Notice of Hearing 1

Jon J. Shindurling

3/23/2011
312312011

CONT

MPRATT

0312812011 01:45
01 :45
Continued (Motion to Modify 03/28/2011
PM) IN BONNEVILLE COUNTY

Jon J. Shindurling

MPRATT

Judge

Notice Of Hearing

Jon J. Shindurling

3/24/2011
312412011

NOTC

MPRATT

I 13rd party defs' motion for
Notice of Hearing 1
costs and fees

3/25/2011
312512011

NOTC

MPRATT

Gentillon Partnership's Notice of Objection to
Jon J. Shindurling
Hearings on Motions for Costs and Attorney Fees

3/28/2011
312812011

MNUT

MPRATT

Minute Entry

DCHH

MPRATT

Hearing result for Motion to Modify held on
Jon J. Shindurling
03/28/2011
0312812011 01:45 PM: District Court Hearing Hel(
Helc
Court Reporter: NANCY MARLOW
Number of transcript pages for this hearing
estimated: HEARING HELD IN BONNEVILLE
COUNTY

3/3012011
313012011

ADVS

MPRATT
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CHARLES C. JUST, ESQ.ESQ. - ISB 1779
ESQ. - ISB 3817
KIPP L. MANWARING, ESQ.JUST LAW OFFICE
381 Shoup Avenue
P.O. Box 50271
Idaho Falls, Idaho 83405
Telephone: (208) 523-9106
Facsimile: (208) 523-9146
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
STATE OF IDAHO, COUNTY OF BINGHAM
CRAIG E. PETERSON and JANICE K.
PETERSON, husband and wife,

Plaintiffs,
vs.

WESLEY J. GENTILLON and CONNIE
GENTILLON, husband and wife; LAMON
M. GENTILLON and LORI FAYE
GENTILLON, husband and wife, and JOHN
DOES 1 THRU X,

)
)
)
)
)
)
)
)
)
)
)
)
)

CaseNo.
Case
No. CV-07-

{);.50([?
f);.50V2

COMPLAINT

Fee category: A. 1.
I.
Fee: $88.00
·, ssigned to
NOTICE· This Case IS a
NOTICE"
s·,mpson District Judge
·. S',mpson
B·.
Darren S
'

Defendants.

The Plaintiffs, for a cause of action against the Defendants, complain and allege as

follows.
1.

The Plaintiffs, Craig E. Peterson and Janice K. Peterson, are husband and wife

and residents of Bonneville County, Idaho.
2.

The Defendants, Wesley J. Gentillon and Connie Gentillon, are husband and wife

and residents of Bingham County, Idaho.
3.

The Defendants, Lamon M. Gentillon and Lori Faye Gentillon are husband and

wife and residents of Bingham County, Idaho.

Complaint - Page 1
Peterson v. Gentillon
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4.

•

•

The Defendants, John Does I through X, are persons or entities whose true

identities are presently unknown who may claim an interest in the subject real property described
in paragraph 4 below.
5.

By warranty deed recorded October 2, 2006 as Instrument No. 572453 in the

Recorder's Office for Bingham County, Idaho, the Petersons obtained title to that certain real
property described on Exhibit A attached and incorporated here by reference.
6.

The Gentillons own and farm a parcel of real property abutting the Petersons'

property on the south and west.
7.

After obtaining title to and taking possession of their real property, the Petersons

observed encroachments on their property in the form of irrigation lines and a center pivot
owned by the Gentillons.
8.

In July 2007 the Petersons had Butler Engineering perform a survey of their

deeded real property. A copy of that survey and the surveyor's letter of explanation are attached
as Exhibits B 1 and B2 and incorporated here by reference.

COUNT 1 -QUIET
- QUIET TITLE
9.

All prior allegations are restated.

10.

The Gentillons and all other persons or entities claiming or asserting an interest in

the Petersons' real property described in Exhibit A are subordinate to the Petersons' title, right
and interest.
11.

Any contrary interest asserted by the Gentillons and other Defendants constitutes

a cloud on the title to the Petersons' real property.
12.

The Petersons' title is paramount to the Defendants' assertions of interest.

13.

The Petersons are entitled to judgment quieting title in their name to the real

property described in Exhibit A free of any interests of the Defendants.

2 - EJECTMENT
COUNT 2-

14.

All prior allegations are restated.

15.

The Gentillons have continued to assert rights of possession to the subject real

property in derogation of the Petersons' title and right to possession.

Complaint - Page 2
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16.

•

•

The Gentillons have no title, interest, or right to possession of the subject real

property.
17.

The Petersons have not agreed to any tenancy with the Gentillons and considers

the Gentillons' continued possession and occupancy a trespass.
18.

The Petersons are entitled to a writ of ejectment removing the Gentillons, and any

and all persons claiming possession or occupancy under them, together with all personal property
from the Petersons' real property.

COUNT 33- TRESPASS
19.

All prior allegations are restated.

20.

Since May 2007 the Gentillons or their agents have entered upon the Petersons'

real property through the operation of a center pivot traversing the real property and by irrigation
lines placed upon the real property.
21.

The Petersons did not give permission or authority to the Gentillons or their

agents or any others with them to enter upon the Petersons' real property.
22.

The actions of the Gentillons constitute trespass.

23.

As a result of the trespass, the Petersons have been damaged in an amount to be

determined at trial.

4 - INJUNCTION
COUNT 424.

All prior allegations are restated.

25.

Due to the Gentillons' trespass and asserted possession and occupancy of the

Petersons' real property, the Gentillons and their agents should be restrained and enjoined from
any further entry upon the subject property.
26.

The Petersons do not have an adequate remedy to prevent further trespass and

assertions of occupancy together with any damage committed by the Gentillons and their agents.
27.

The Petersons are entitled to the issuance of preliminary injunction to protect their

title, rights, and interests in the real property and, after hearing, the issuance of a permanent
injunction.

Complaint - Page 3
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ATTORNEY FEES

•

The Petersons have retained the services of Just Law Office to prosecute this action and

in accordance with I.C. §§ 12-120,12-121
12-120, 12-121 and applicable provisions of the Idaho Rules of Civil
Procedure, the Petersons are entitled to an award of all court costs and reasonable attorney fees
they have incurred and will incur. In the event this action is uncontested a reasonable attorney

$1 ,000.00. In the event this action is contested a reasonable attorney fee will be in such
fee is $1,000.00.
further and greater amount as may be determined.
WHEREFORE, the Plaintiffs request relief as follows:

1.

Judgment quieting title in the real property described in Exhibit A in the name of

the Petersons and declaring the Defendants have no title to or interests in the subject property.
2.

Judgment granting a Writ of Ejectment and directing the Sheriff of Bingham

County to use such force as reasonably necessary to physically remove the Defendants, and any
person claiming possession or occupancy under them, together with all personal property from
the Petersons' real property.
3.

Judgment granting a Writ of Restitution and directing the Sheriff of Bingham

County to place the Petersons in full possession and occupancy of their real property.
4.

An Order decreeing that any personal property left on the subject property by the

Defendants, or any persons claiming an occupancy right derivatively through the Defendants, is
deemed to be abandoned and valueless, and authorizing the Petersons to take possession of such
property or discard or destroy it as the Petersons shall see fit.
5.

Issuance of a preliminary injunction, and, after hearing, a permanent injunction,

restraining and enjoining the Gentillons and their agents from trespassing upon the Petersons'
real property and from interfering with the Petersons' title, rights and interests in their real
property.
6.

An award of all court costs and reasonable attorney fees.

7.

For such further and other relief as the court deems just and equitable.

DATED this 2day of September, 2007.

~~

Kipp L. Manwaring, Esq.
PlamtIffs
Attorney for the Plamttffs
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WARRANTY DEED

'

2006 OCT -2 PH 12: S2
52
For Valuable Consideration Received:
MARCEL J. GENTILLON AND DORIS J. GENTILLON, HUSBA~PAND
HUSBA~pAND WIFE
the Grantors do hereby grant, bargain, sell, convey and warrant unto
CRAIG E. PETERSON AND JANICE
JANICEK.
K. PETERSON, HUSBAND AND WIFE
the Grantees whose current address is:
9044 South 5th West, Idaho Falls, ID 83404
the following described premises, to-wit:

1:
Hi~1
Parcel I:
A Portion of Lot 1, .
'24,
24, Township 1 South, Range 36 East, Boise Meridian,
described as follows:
Bingham County, Idaho, describcd
Beginning at the Northeast corner, thence 450 feet South along the section line
thence; West a right angle 820 feet; thence Northeast at a right angle 450 feet;
thence East at a right angle 820 fed to the Point of Beginning.
Parcel II:
Binghau{. County, Idaho,
Township 1 South, Range 37, East Boise Meridian, Binghan<w
Section 19, Lot 1.

TO HAVE
HA VE AND TO HOLD the said premises, with their appurtenances unto the
said Grantees, their heirs and assigns forever. And the said Grantors do hereby covenant
to and with the said Grantees, that they are the owners in fee simple of said premises; that
said premises are free from all encumbrances and that they will warrant and defend the
same from all lawful claims whatsoever.

STATE OF IDAHO

)
)ss.

COUNTY OF BONNEVILLE

)

1q

On this
<I> day of September, 2006, before me, the undersigned, a Notary
NOlary
Public, ~d State, personally appeared MARCEL J. GENTILLON AND
to me on the basis of
DORIS J. GENTILLON, known to me, and/or identified 10
satisfactory evidence, to be the persons whose names are subscribed to the within
instrument and acknowledged to me that they executed the same.
WITNESS MY HAND AND OFFICIAL SEAL
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Expir~s:
Publlc for the State of Idaho
Expjr~s:
NOtary p
Notary
Residing in Rigby, Idaho
Commission Expires03.02.12
Expires 03.02.12
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Butler En.eering &

~and

Surveing, Inc.
Sunteing,

~ 'Pnfc55ionaL
'PnfcssionaL ~55ociation
~ssociation

JJuly
lily 10, 2007

}vlr.
}vIr. Craig Peterson
9044 South 51thh West
Idaho Falls, Idaho 83404

Re:

Survey for Craig Peterson

A survey of your property has been completed. The attached diagram outlines
the property boundary trom your Wan'anty
Wan·anty Deed in red. South and West of the blue line
shows what is being farmed by the adjacent property owners.

Sincerely,

/

/'

l,·· ~,
{r"

L
'[
\L .•, ..~'' i, __..
\L.,,..~· '--··

Robert B. Butler, PE/LS

11a
lla
Enclosure
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Dwight E. Baker, ISB No. 1350
Jonathan W. Harris, ISB No. 6261
BAKER & HARRIS
266 West Bridge
Blackfoot, Idaho 83221
Telephone: (208) 785-2310
Facsimile: (208) 785-6749

•
V--orr

IT V--O(l- ~YJ0
~YJto

,,,~(J
",~(J

Attorneys for Defendants
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BINGHAM
CRAIG E. PETERSON and JANICE K.
PETERSON, husband and wife,

Case No. CV-2007-2306

Plaintiffs,
ANSWER, COUNTERCLAIM
AND THIRD PARTY
COMPLAINT

V.
v.

WESLEY J. GENTILLON and CONNIE
GENTILLON, husband and wife; LAMON
M. GENTILLON and LORI FAYE
GENTILLON, husband and wife, and JOHN
DOES 1 THRU X,

Filing Category: J.8.b & J. 6.b.
Filing Fee: $14.00 & $14.00

Defendants.
WESLEY J. GENTILLON and CONNIE
GENTILLON, husband and wife; LAMON
M. GENTILLON and LORI F
AYE
FAYE
GENTILLON,
Counterc1aimants,
Counterclaimants,
V.
v.

CRAIG E. PETERSON and JANICEK.
JANICE K.
PETERSON, husband and wife, and JOHN
DOES 1 THRU X,
Counterdefendants.

ANSWER, COUNTERCLAIM AND THIRD PARTY COMPLAINT
COMPLAINT-- 1
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•

WESLEY J. GENTILLON and CONNIE
GENTILLON, husband and wife; LAMON
FAYE
M. GENTILLON and LORI F
AYE
GENTILLON,
Third Party Plaintiffs,
v.
MARCEL GENTILLON and DORIS
GENTILLON, husband and wife, and SCOTT
GENTILLON and TRACY GENTILLON,
husband and wife,
Third Party Defendants
COME NOW, the Defendants Wesley J. Gentillon and Connie Gentillon, husband and wife,
and Lamon M. Gentillon and Lori Faye Gentillon, husband and wife, and for answer alleges as
follows:

FIRST AFFIRMATIVE DEFENSE
1.

Plaintiffs' Complaint fails to state a claim upon which relief may be granted.

ANSWER
2.

Defendants deny each and every allegation not admitted or qualified.

3.

Answering paragraphs 1,2
1, 2 and 3, admit the same.

4.

Answering paragraph 4, deny the same.

5.

Answering paragraph 5, admit the recordation ofInstrument
oflnstrument No. 572453 of October 2,
2,2006,
2006,
and deny all other allegations contained therein.

6.

Answering paragraph 6, admit the same.

7.

Answering paragraph 7, deny that Petersons' observation of encroachments on their property
in the form of irrigation lines and a center pivot owned by Gentillons was first observed after

ANSWER, COUNTERCLAIM AND THIRD PARTY COMPLAINT
COMPLAINT-- 2
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•

their acquisition of the property on October 2, 2006, and affinnatively
affirmatively allege that said
encroachments were in place and clearly observable for several years prior to the Petersons'
acquisition of the property in October, 2006.
8.

Answering paragraph 8, admit a survey is attached as Exhibit B 1 and a letter of explanation
as Exhibit B2 to the Complaint. With respect to the other allegations of paragraph 8,
Defendants are without sufficient knowledge to answer, and therefore deny the same.

9.

Answering paragraph 9, Defendants reallege the foregoing paragraphs as if set forth in full
herein.

10.

Answering paragraph 10, deny the same.

11.

Answering paragraph 11, admit the same.

12.

Answering paragraphs 12 and 13, deny the same.

13.

Answering paragraph 14, Defendants reallege the foregoing paragraphs as if set forth in full
herein.

14.

Answering paragraph 15, Defendants admit that they have continued to assert their right of
possession to the subj
subject
ect real property; Defendants deny that Plaintiffs have any right oftitle
or possession, and therefore deny the remaining allegations contained in said paragraph.

15.

Answering paragraph 16, deny the same.

16.

Answering paragraph 17, Defendants admit that there is no tenancy agreement with the
ofthe
the allegations in paragraph 17 are irrelevant
Plaintiffs; Defendants assert that the balance of
and therefore deny the same.

17.

Answering paragraph 18, deny the same.

COMPLAINT - 3
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18.

•

•

Answering paragraph 19, Defendants reallege the foregoing paragraphs as if set forth in full
herein.

19.

Answering paragraph 20, deny the same, and affirmatively allege the Defendants have been
in continuous possession ofthe property since 1999, and have erected and maintained a pivot
irrigation system, mainline and handlines on the property since 2003.

20.

Answering paragraph 21, Defendants admit that the Plaintiffs gave no permission or
authority for the Defendants or the Defendants' agents to enter upon the subject property;
Defendants deny that the subj
subject
ect property belongs to the Plaintiffs and deny that Defendants
needed permission or authority to enter on the subject real property, and further affirmatively
allege that the Defendants have been in continuous possession of the subject property since
1999.

21.

Answering paragraphs 22 and 23, deny the same.

22.

Answering paragraph 24, Defendants reallege the foregoing paragraphs as if set forth in full
herein.

23.

Answering paragraphs 25, 26 and 27, deny the same.

24.

Defendants deny the claim for attorney's fees.
SECOND AFFIRMATIVE DEFENSE

25.

Plaintiffs were or should have been on notice of competing claims to the property prior to
purchasing the same, and therefore Plaintiffs are not purchasers in good faith and/or for
valuable consideration without notice of competing claims, as a result of which Plaintiffs'
do not have a superior claim to the property pursuant to Idaho Code § 55-812. Said notice
was provided through the presence of irrigations systems, the preparation of ground for

ANSWER, COUNTERCLAIM AND THIRD PARTY COMPLAINT
COMPLAINT-- 4
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•

planting of potatoes, the installation of a mainline, and the installation of a fence, all of
which delineate the property to which the Defendants have a valid claim.
THIRD AFFIRMATIVE DEFENSE

26.

Plaintiffs' claim to the property is barred by the doctrine of estoppel because Plaintiffs were
on actual or constructive notice of Defendants' claims to the property prior to Plaintiffs'
purchase from Marcel Gentillon and Doris Gentillon.
WHEREFORE, Defendants, pray for judgment as follows:

1.

Plaintiffs' Complaint be dismissed with prejudice, with Plaintiffs taking nothing thereby, and
for Judgment entered for the Defendants.

2.

For attorney fees and costs incurred in defending this matter.

3.

For such other and further relief as the court may deem just and proper.
COUNTERCLAIM (QUIET TITLE)

1.

Defendant/Counterclaimants Wesley J. Gentillon, Connie Gentillon, Lamon M. Gentillon
and Lori Faye Gentillon (hereinafter "Counterclaimants") entered into a Contract entitled
"Agreement for Exchange of Property and Option" with Marcel Gentillon and Doris
Gentillon and Scott Gentillon and Tracy Gentillon on December 28, 1998, by which the
Counterclaimants purchased a parcel of farm ground, a portion of which required an
additional survey not available at the time of execution of said Contract. A true and correct
ofthe
the Agreement for Exchange of
ofProperty
Property and Option is attached hereto as Exhibit 1.
copy of

2.

The survey required by the Contract marked as Exhibit 1 was completed in January of 1999,
pursuant to which the Counterdefendants entered into the property they agreed to purchase,

ANSWER, COUNTERCLAIM AND THIRD PARTY COMPLAINT
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•

which includes the property identified by the survey which is now in dispute. The property
in dispute is particularly described as follows:
Portions of Lot 1, Section 24, Township 1 South, Range 36 E.B.M.
and Lot 1, Section 19, Township 1 South, Range 37 E.B.M.,
particularly described as follows:
Beginning at a point 403.53 feet South 00°00'49" E along the section
line from the NE comer of said Lot 1, Section 24, Township South,
Range 36 E.B.M.; thence N 89°49'38" W 617.39 feet; thence N 55·
00'00" W
w to a point which intersects a line which extends sS 0°00'49"
E from a point which is N 89°49'39" W 880 feet from the NE comer
of Lot 1, Section 2.4, Township 1 South, Range 36 E.B.M.; thence
00°00'49" E to a point which is N 89°49'38" W 820 feet from a point
which is S 00°00'49" E 450 feet from said NE comer; thence S
89°49'38" E 820 feet to theE
the E section line; thence Southerly along the
line S 00°00'49" E 392.99 feet; thence N 30°13'00" E 456.30
section lineS
feet along the meander line ofthe Snake River; thence N 89° 49'38"
W 297.74
297.74 feet to the Point of Beginning.
Consisting of 2.24 acres (hereinafter "the Property").
Property'').
3.

In reliance upon the Contract marked as Exhibit 1, the Counterdefendants made valuable
improvements to the property, including the purchase and installation of an irrigation pivot,
the installation of buried mainline, the purchase and installation of handlines, and the
purchase of portable aluminum mainline, which mainlines was placed upon or in close
proximity to the boundary of the property as determined by the survey which was required
under the Contract m.::rkeu as Exhibit 1.

4.

Based on their inteTf':st
inteTfo:st under the Contract marked as Exhibit 1, Counterclaimants own
equitable title and are entitled to exclusive possession of the real property at issue, as
described above in paragraph 2.

5.

Counterdefendants claim an interest in said property adverse to the Counterclaimants;

ANSWER, COUNTERCLAIM AND THIRD PARTY COMPLAINT
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Counterdefendants' claim is without any right whatever, and Counterdefendants have no
right, title, estate, lien or interest in or to the property in dispute, or any part thereof.
6.

Defendants Doe I through X, and each of
ofthem,
them, claim some estate, right, title, lien or interest
in or to said property adverse to Counterclaimants' title, and said claim or claims constitute
a cloud on Counterclaimants' title to said property.

7.

This action is brought pursuant to Idaho Code§
Code § 6-401, by which the Counterclaimants seek
an order of this Court declaring and adjudging that Counterclaimants own the subject
property in fee simple, and are entitled to the quiet and peaceful possession of said real
property, and that said Plaintiffs/Counterdefendants and the John Doe co-Defendants, and
each of them, and all persons claiming under them, have no estate, right, title, or interest in
the subject property or any part thereof.
WHEREFORE, Counterdefendants pray for Judgment as follows:

1.

For Judgment ofthe Court quieting title in their name to the disputed portion of property, and
determining that the Counterdefendants and John Does Defendants, and all persons claiming
under them, have no estate, right, title or interest in the disputed property, or any part thereof.

2.

For costs including a reasonable attorney's fees.

3.

For such other and further relief as to the Court may seem proper.
THIRD PARTY COMPLAINT
COME NOW the Third Party Plaintiffs, Wesley J. Gentillon and Connie Gentillon, husband

and wife and Lamon M. Gentillon and Lori Faye Gentillon, husband and wife, and for a Third Party
Complaint hereby allege as follows:

ANSWER, COUNTERCLAIM AND THIRD PARTY COMPLAINTCOMPLAINT - 7
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1.

•

•

Defendant/Counter Claimants/Third Party Plaintiffs, Wesley J. Gentillon and Connie
Gentillon, husband and wife, are now and at all times material herein have been residents of
the County of Bingham, State of Idaho.

2.

Defendant/Counter Claimants/Third Party Plaintiffs, Lamon M. Gentillon and Lori Faye
Gentillon, husband and wife, are now and at all times material herein have been residents of
the County of Bingham, State ofIdaho.
ofldaho.

3.

Third Party Defendants, Marcel and Doris Gentillon, husband and wife, are now and at all
ofldaho.
times material herein have been residents of the County of Bingham, State ofIdaho.

4.

Third Party Defendants, Scott and Tracy Gentillon, formerly husband and wife, were at all
times material herein residents of the County of Bingham, State of Idaho, and were the
owners of the property at issue in this cause.

5.

This case involves title to real property located in Bingham County, the amount at issue is
more than $10,000.00 and therefore jurisdiction is proper in the District Court.

6.

That venue in this matter is proper.

7.

On or about December 18, 1998, Third Party Plaintiffs and Third Party Defendants entered
into an "Agreement for Exchange of Property and Option". A true and correct copy of the
Contract is attached hereto as Exhibit 1.

8.

The Agreement for Exchange of Property and Option is a stepped transaction in which the
parties were to transfer property to each other in a series of steps. Everything occurred
pursuant to the Contract except for the final step, which required Marcel and Doris Gentillon
to deed a final piece of property to Third Party Plaintiffs. The final step was not initially
taken because the parties agreed that a survey needed to be completed to obtain a correct

ANSWER, COUNTERCLAIM AND THIRD PARTY COMPLAINT
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legal description for said property. That property is the parcel at issue, and is particularly
described above in the paragraph 2 of the Counterclaim.
9.

A survey of said property was completed pursuant to the Contract of the Third Party
Plaintiffs and Third Party Defendants in January of 1999, based upon which survey the
property Marcel and Doris Gentillon were to deed to Third Party Plaintiffs was capable of
a proper written legal description.

10.

The Third Party Defendants transferred possession ofthe
of the property as surveyed to the Third
Party Plaintiffs in the spring of 1999, and the Third Party Plaintiffs have had continuous,
exclusive and open possession of the entire parcel continuously since 1999, including the
property which was to be identified by way of the survey.

11.

The Third Party Plaintiffs in 2003 purchased and erected a circular irrigation system on the
subject property as contemplated by the parties' 1998 Contract, and in addition placed a
portable irrigation mainline on the property line as adjusted by the 1999 survey, as required
by the 1998 Contract, and have continuously possessed, owned and operated, either
personally or through tenants, said farm ground, including the property to be conveyed
pursuant to the 1999 survey.

12.

The Third Party Defendant Marcel Gentillon caused a fence line to be erected on the property
line identified by the 1999 survey, which was open and obvious to any observer.

13.

On or about October 2, 2006, Third Party Defendants Marcel and Doris Gentillon executed
and delivered a Warranty Deed for a portion of the property which was subject to the
Contract with the Third Party Plaintiffs. A true and correct copy of the Warranty Deed is
attached hereto as Exhibit 2.

ANSWER, COUNTERCLAIM AND THIRD PARTY COMPLAINT
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COUNT II - BREACH OF CONTRACT

14.

Third Party Plaintiffs reallege the foregoing paragraphs as if set forth in full herein.

15.

Third-Party Plaintiffs fulfilled all contractual obligations set forth in the Agreement for
Exchange of Property and Option.

16.

On October 2, 2006, Third Party Defendants breached the Agreement for Exchange of
Property and Option by selling and deeding a portion of the property to Plaintiffs.

17.

The Third Party Plaintiffs have been damaged in the sum of $150,000.00, or such other
amounts as maybe proven at trial, with respect to the property located in Lot 1, Section 19,
Township 1 South, Range 37 E.B.M., and in the amount of
of$50,000.00,
$50,000.00, or such other sum
as may be proven at trial with respect to the property located in Lot 1, Section 24, Township
1 South, Range 36 E.B.M.
COUNT II - SPECIFIC PERFORMANCE

18.

Third Party Plaintiffs reallege the foregoing paragraphs as if set forth in full herein.

19.

That the transaction between Third Party Defendants and Plaintiffs should be declared null
and void, and Third Party Defendants should be ordered by the Court to specifically perform
the Contract between Third Party Plaintiffs and Third Party Defendants by executing and
delivering a good and sufficient Warranty Deed for the property at issue and described in
paragraph 2 of the Counterclaim to Third Party Plaintiffs.
COUNT III - UNJUST ENRICHMENT

20.

Third Party Plaintiffs reallege the foregoing paragraphs as if set forth in full herein.

21.

Third Party Plaintiffs conferred a benefit upon Third Party Defendants by fulfilling their
obligations under the Agreement for Exchange of Property and Option.
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22.

•

•

Third Party Defendants have accepted such benefits under circumstances in which it is
inequitable for Third Party Defendants to retain those benefit without payment to Third Party
Plaintiffs for the value thereof.

23.

Third Party Plaintiffs are entitled to damages in amounts to be proven at trial.
COUNT IV
IV-- ATTORNEY'S FEES

24.

Third Party Plaintiffs reallege the foregoing paragraphs as if set forth in full herein.

25.

Third Party Plaintiffs have been required to retain the services ofDwight
of Dwight E. Baker ofthe law
firm of BAKER & HARRIS to pursue collection of this past due amount and has agreed to
finn
pay a reasonable fee therefore.

26.

Third Party Plaintiffs are entitled to recover attorney's fees incurred, as provided by the
Agreement for Exchange of Property and Option, at paragraph 9, which states as follows:
9. Attorney's Fees. In the event of any action being necessary to
enforce any of the tenns
terms hereof, arising from the breach of any
provision hereof, the prevailing party shall be entitled to receive from
the other, all costs and expenses, including reasonable attorney's fees,
incurred by the prevailing party, whether or not such claim is
litigated, and including fees in bankruptcy court or fees on appeal.
WHEREFORE, Third Party Plaintiffs pray for judgment against Third Party Defendants as

follows:
1.

As to Count I, for a Judgment for money damages in the sum of $200,000.00, or such other
sum as may be proven at trial.

2.

As to Count II and in the alternative, to Count I, for an Order of the Court directing that
Third Party Defendants specifically perfonn
perform their obligations under the Contract, and to
convey to the Third Party Plaintiffs the following described parcel to wit:
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•

Portions of Lot 1, Section 24, Township 1 South, Range 36 E.B.M.
and Lot 1, Section 19, Township 1 South, Range 37 E.B.M.,
particularly described as follows:
Beginning at a point 403.53 feet South 00°00'49" E along the section
line from the NE corner of said Lot 1, Section 24, Township South,
Range 36 E.B.M.; thence N 89°49'38" W 617.39 feet; thence N 55
feet 00°00'00" to a point which intersects a line which extends S
0°00'49" E from a point which is N 89°49'39" W 880 feet from the
NE corner of Lot 1, Section 24, Township 1 South, Range 36 E.B.M.;
thence 00°00'49" E to a point which is N 89° 49" 38" W 820 feet from
a point which is S 00°00'49" E 450 feet from said NE corner; thence
S 89°49'38" E 820 feet to theE
the E section line; thence Southerly along
the section line S 00°00'49" E 392.99 feet; thence N 30°13'00" E
456.30 feet along the meander line ofthe
of the Snake River; thence N 89°
49'38" W 297.74 feet to the Point of
ofBeginning.
Beginning.
Consisting of 2.24 acres.
3.

As to Count III, and in the alternative to Counts I and II, for money damages in an amount
by which the Court determines the Third Party Defendants have been unjustly enriched.

4.

As to Count IV, for recovery of attorney's fees, as provided by the Agreement for Exchange
of
ofProperty
Property and Option at paragraph 9.

5.

For
F
or such other and further relief as the court may deem just and proper.
DATED this 16
l6 1thh day of October, 2007.
BAKER & HARRIS
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CERTIFICATE OF SERVICE

•

16thth day of October, 2007, I served a true and correct copy of the
I certify that on this 16
following-described document on the person(s) listed below by the method indicated.

Document Served:
Person(s) Served:

ANSWER, COUNTERCLAIM AND THIRD PARTY COMPLAINT
Kipp L. Manwaring
MANWARING LAW OFFICE, PA
PO Box 50271
Idaho Falls, ID 83405

(./)Mail
(./)
Mail

/liA!1i!dW
l1iAJ~

~Baker

DWi/dtRBaker
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AGREEMENT FOR EXCHANGE OF PROPERTY AND OPTION

_,_

-f.-

l..!.-

This agreement is made and entered into this if_ day of December, 1998, by and
between Marcel J. Gentillon and Doris J. Gentillon, husband and wife, of 900 North 500 East
East.,.•
Firth, Idaho 83236 (herein referred to as"Marcel'') and Wesley J. Gentillon and Connie
Gentillon, husband and wife and Lamon M. Gentillon and Lori
lori Faye Gentillon, husband and
wife, as tenants in common between the communities, with a mailing address of 790 North, 450
East. Firth, Idaho, 83236 hereinafter referred to as 'Wes and Mont
Mont"n

RECITALS

Exhibit A, attached hereto and incorporated herein by reference, is a copy of the
assessor's map for the NE quarter of Section 24, T.1 S, R 36 EB.M, and part of the NW
quarter of Section 19, T. 1 S., R 37 EB.M
EB.M.,
.• Bingham County, Idaho.
Marcel is the owner of the parcel marked T-10032 (Marcel's Home Place) and lot 16

("Marcefs Riparian lands'') in Section 24 shown on Exhibit A
("Marcers
Scott owns property marked the Scott Parcel consisting of the NW1/4NE1/4 ("Scott's
Farmj and lot 1 in Section 24 as well as T-5548.
Wes and Mont desire to purchase Scott's Farm from Scott if they are able to put a

center pivot irrigation system on it and Scott desires to sell it if he can retain part of
NW1/4NE1/4 as market on Exhibit A

Marcel is the father of Scott Gentillon and desires to assist Scott in being able sell to
Wes and Mont and to exchange his Riparian land for part of Scott's lot 1, Sec. 19.
"Pivot" herein means a center pivot irrigation system with an end gun but without a
"comer catcher,
catcher,"n in the manner marked on Exhibit A designed for the most effective coverage.
"Survey" means a survey by Arrow Land
land Survey, to be paid for by Scott

WITNESSETH

In consideration of the mutual covenants and agreements herein contained, the parties
agree as follows:

1.

Water Delivery. Wes and Mont grant a personal right to Marcel not running with

the land to irrigate their residential lawn and garden from Wes and Monfs
Monrs irrigation system, and
agricultural_
to grant to Marcel a personal right not running with the land,
land. to irrigate Marcel's agricultural.

property from their irrigation pipeline so long as the irrigation is done by standard sprinkler
AGREEMENT FOR ExCHANGE Of PROPERTY AND OPTION
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irrigation practices in accordance with the Wes and Mont's irrigation schedule.
2.

Marcel agrees to exchange Marcel's Riparian Land for part of the Scott's Lot 1

property but agrees to convey to Wes and Mont that portion south of the south line of Parcel
T10032 extended and any adjustment required under paragraph 4 when a survey is obtained.
3.

Marcel agrees to exchange with Wes and Mont the land from the SW comer of

T -10032 necessary to install a Pivot for irrigation of Scott's Farm for land east of the pivot
T-1OO32, least disruptive to farming patterns on the retained portion of
contiguous to Parcel T-10032,
Scott's Farm. Wes and Mont will pay for the Survey to obtain the legal descriptions for the land
to be exchanged.

4.

,.)
0

~pf
\

~

If survey shows that the farmable acreage in Lot 16 is more than10% less than

the farmable acreage in Lot 1, Marcel agree to deed to Wes and Mont land to adjust the new
south boundary in lot
lot 1 (by moving a line parallel to the south line ofT
of T-10032 north or south) so
that the farmable acreage in Marcel's retained portion of Lot 1 equals the farmable acreage in

Section 16.
5.

Back. Wes and Mont give and grant to Scott and Scott only, the
Option to Buy Back..

exclusive, personal option to purchase the option property described on Exhibit A for a
purchase price of $2000.00 within 5 years from the date hereof by giving written notice to Buyer
and to be closed within two months after receipt of notice. The purchase price shall be
$2,000.00 which shall be paid in cash at closing. The exact description of the property shall be
agreed to by the parties at the time the option is exercised but shall have 320 feet frontage on
West River Road (550 East) directly south of the southwest comer of Seller's present property

and shall be taken from the portion of the Property adjacent to Seller's retained property that
would not be irrigated by a center pivot irrigation system (without a comer system) optimally
designed to irrigate the Property purchased as shown on Exhibit A. Seller shall provided a
survey of the description of the option property and a standard form deed of conveyance.
6.

car:ry
Execution of Document Each party agrees to cooperate in good faith to carry

out the purposes and affects of this agreement, and to execute all documents reasonably
required to effectuate the agreements contained herein.
7.

Binding Effect. This agreement shall be binding and inure to the benefit of the

parties hereto, their respective successors and assigns.
8.

Governing Law. This agreement shall be governed by the laws of the State of

9.

Attorney's Fees. In the event of any action being necessary to enforce any of

Idaho.

the terms hereof, arising from the breach of any provision hereof, the prevailing party shall be

AGREEMENT FOR ExCHAIIIGE OF PROPERTY AND OPTION
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•
entitled to receive from the other, all costs and expenses, including reasonable attorney's fees,
incurred by the prevailing party, whether or not such claim is litigated, and including fees in

bankruptcy court or fees on appeal.
'Wes and Mont"

4~/~~

Wesley J. G ntillon

",
J'
"'
J'
~~~J

Marcel J.

Ldri
LO'ri Faye Gentillan

entinon
entillon

~cl-~
~cl·~

Doris J. Gefifmon
Gefifillon ,>

STATE OF IDAHO
County of Bonneville

)
) ss.
)

1tJ!1

On the
day of December, 1998, before me, Michelle Cain, the undersigned
Notary Public in and for the State of Idaho, personally appeared ScoTT
SCOTT M. AND TRACY M.
GENTILLON known to me to be the persons whose names are subscribed to the within
to me that they executed
executed~
~ same.
same.~
~
instrument. and acknowledged 10
(SEAL}
(SEAL}

AGREEMENt FOR ExCHANGE
exCHANGE OF PROPERTY AND OPTION

....:..,J1~(,('!::.I..lLUft=-_-='_~
_______
....:..·Jl~U'!::..I.a..U/t=---='-~------Notary Public for State of Idaho
Residing at Idaho Falls
My Commission Expires: August 1, 2000
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STATE OF IDAHO

)
ss.
} 55.
)

County of Bonneville

ff>'ibr day of December, 1998, before me, Michelle Cain, the undersigned
On the 16:tft
Notary Public in and for the State of Idaho, personally appeared WESLEY J. GENTILLON AND
CONNIE GENTILLON known to me to be the persons whose names are subscribed to the within
instrument, and acknowledged to me that they executed the same.
(SEAL)
{SEAL)
Notary Public for State of Idaho
Residing at: Idaho Falls
My Commission Expires: August 1, 2000

STATE OF IDAHO
County of Bonneville

)
) ss.
)

On the
the~
~ day of December, 1998, before me, Michelle Cain.
Cain, the undersigned
Notary Public in and for the State of Idaho.
Idaho, personally appeared LAMON M. GENTILLON AND LORI
FAYE GENTILLON known to me to be the persons whose names are subscribed to the within
instrument. and acknowledged to me that they executed the same.

(SEAL)
Notary Public for State of Idaho
Residing at: Idaho Falls
My Commission Expires: August 1.
1, 2000

STATE OF IDAHO
County of Bonneville

)
) 55.
ss.
)

-r~~

December, 1998.
1998, before me.
me, Michelle Cain. the undersigned
On the
day of December.
Notary Public in and for the State of Idaho, personally appeared MARCEL J. GENTILLON AND
DORIS GENllLLON known to me to be the persons whose names are subscribed to the within
instrument, and acknowledged to me that they executed the same.

(SEAL)
Notary Public for State of Idaho
Residing at: Idaho Falls
My Commission Expires: August 1, 2000
c:~ loan\E.~change

and OpIionAgreementwpd
OplionAgreementwpd

AGREFII'IENT FOR ExCHANGE OF PROPERTY AND 0PrrOn
AGREFMENT
OPTIOn
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572453

WARRANTY DEED

20116 OCT -2 PH 12: S2
52
For Valuable Consideration Received:
HUSBAN_!)AND WIFE
MARCEL J. GENTILLON AND DORIS J. GENTILLON, HUSBANpAND
the Grantors do hereby grant, bargain, sell, convey and warrant unto
JANICEK.
CRAIG E. PETERSON AND JANICE
K. PETERSON, HUSBAND AND WIFE
the Grantees whose current address is:
9044 South 5th West, Idaho Falls,
FaDs, ID 83404
the .following
following described premises, to-wit:

mr:

Parcel I:
1
A Portion of Lot 1,
I,
' '24,
24, Township 1 South, Range 36 East, Boise Meridian,
Bingham County, Idaho, described as follows:
Beginning at the Northeast comer, thence 450 feet South along the section line
thence; West a right angle 820 feet; thence Northeast at a right angle 450 feet;
thence East at a right angle 820 feet to the Point of Beginning.
Parcelll:
Township 1 South, Range 37, East Boise Meridian, Bingha..{J(
Binghao{K County',
County:, Idaho,
l.
,al?
Section 19, Lot 1.
.aR

jf-P
if-P

--&u~

~ P.f

TO HAVE AND TO HOLD the said premises, with their appurtenances unto the
said Grantees, their heirs and assigns forever. And the said Grantors do hereby covenant
to and with the said Grantees, that they are the owners in fee simple of said premises; that
said premises are free from all encumbrances and that they will warrant and defend the
same from all lawful claims whatsoever.

STATE OF IDAHO
CO UNIT OF BONNEVILLE
COUNIT

)
)ss.
)

2.'2.11 ~

On this
day of September, 2006, before me, the undersigned, a Notary
Public, in and for said State, personally appeared MARCEL J. GENTILLON AND
DORIS J. GENTILLON, known to me, and/or identified to me on the basis of
satisfactory evidence, to be the persons whose names are subscribed to the within
instrument and acknowledged to me that they executed the same.

Residipg
at: 1
Resi · gat:
Co

,I

. ssion ExFJ~ Public for the State of Idaho
tission
Residing in Rigby, Idaho
Commission Expires 03.02.12

EXHIBI
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•

Together with a 30 foot easement for
fOT ingress and egress over and across an existing
private road parallel to the North Section Line of Section 24.
24, Township 1 South Range 36
of the Boise Meridian. which begins at the County road know as West River Road and
runs East to its intersection with and within describe property.

579014
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CHARLES C. JUST, ESQ.ESQ. - ISB 1779
KIPP L. MANWARING, ESQ.ESQ. - ISB 3817
JUST LAW OFFICE
81 Shoup Avenue
Avenue
3381
P.O. Box 50271
Idaho Falls, Idaho 83405
Telephone: (208) 523-9106
Facsimile: (208) 523-9146
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
STATE OF IDAHO, COUNTY OF BINGHAM
CRAIG E. PETERSON and JANICE K.
PETERSON, husband and wife,
Plaintiffs,
vs.
WESLEY J. GENTILLON and CONNIE
GENTILLON, husband and wife; LAMON
M. GENTILLON and LORI F
FAYE
AYE
GENTILLON, husband and wife, and JOHN
DOES 1 THRU X,
Defendants.

)
)
)
) Case No. CV -07-2306
)
) REPLY TO COUNTERCLAIM
)
)
)
)
)
)
)
)
)

The Plaintiffs reply to the Defendants' counterclaim as follows.
1.

All allegations not specifically admitted are deemed denied.

2.

The Plaintiffs are without knowledge of the allegations in paragraphs 1,
I, 2, 3, 4,

and 6 and therefore all allegations in those paragraphs are denied.
3.

Paragraphs 5 and 7 are denied.

AFFIRMATIVE DEFENSES
4.
S.
5.

The Plaintiffs have paramount title.
The Plaintiffs were not parties to any agreement or contract between the

Defendants and the third-party defendants.
6.

The Plaintiffs are bona fide purchasers for value.

Reply to Counterclaim - Page 1
CV-07-2306
Peterson v. Gentillon
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•

WHEREFORE, the Plaintiffs request relief as follows:

1.

•

Judgment dismissing the Defendants' counterclaim and the Defendants take no

relief from their counterclaim.
2.

An award of all court costs and reasonable attorney fees.

3.

For such further and other relief as the court deems just and equitable.

DATED this ~day of October, 2007.

~~

Kipp L. Manwaring, Esq.
Attorney for the Plaintiffs

CERTIFICATE OF MAILING

the~
~ day of October, 2007, a true and correct copy
I HEREBY CERTIFY that on the
of the foregoing document was served upon the person or persons named below, in the manner
indicated.
Dwight E. Baker
BAKER & HARRIS
PO Box 577
Blackfoot,ID
Blackfoot, ID 83221-0577

U Hand Delivered
U O~ght Delivery
id1].s.
id1J.S. Mail, Postage Prepaid
UFax

i dJ.,m/~

0u.,m/~
~M.Larsen
Legal Assistant

Reply to Counterclaim - Page 2
CV-07-2306
Peterson v. Gentillon
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE::--,:-THE:;--, :- -

z:g: o::r

2[,(7 Ocr i~:
i~:

STATE OF IDAHO, IN AND FOR THE COUNTY

CRAIG E. PETERSON and JANICE
JANICEK.
K.
PETERSON, husband and wife,
Plaintiff,
vs.

)
)
)
)
)
)
)

,' .
J ' .'·'
,
.)

ft..,,...
{
t ...
",...

- ... (jz
.- '. .

-~.;
-~-;

·_,-

.?-

..... .
- ...... (jz·.-.
'· . . ·. Vp.'.'
Vp··_,
_
.... ~
~

--.
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:-:-.

ORDER OF ASSIGNMENT
Case No. CV-2007-2306

WESLEY 1.
J. GENTILLON and CONNIE, )
GENTILLON, husband and wife; LAMON )
M. GENTILLON and LORI FAYE
)
GENTILLON, husband and wife, and JOHN)
DOES I THRU X,
)
)
)
Defendant.
)
)

IT IS HEREBY ORDERED that the above-entitled case is referred to the Honorable Jon
Shindurling, District Judge for further proceedings.
DONE AND DATED October 12,2007.
12, 2007.

Burton W. Butler
Trial Court Administrator
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a full, true and correct copy of the foregoing Order of
Assignment was personally delivered, by hand delivery to the Bonneville County Courthouse
Box, sent by facsimile or mailed by first class mail with prepaid postage as indicated below on
2007:
12,2007:
October 12,
Clerk of Court, Bingham County Courthouse - mailed
Hon. Judge Jon Shindurling, Bonneville County Courthouse Box
Dwight E. Baker, 266 West Bridge, Blackfoot, Idaho 83221
Kipp L. Manwaring, P.O. Box 50271, Idaho Falls, Idaho 83405
County deputy clerks to distribute copies to all parties of record and/or parties at issue that are
not listed on the Certificate of Service.

Administrative Assistant
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To: The District Court ofthe
of the Seventh Judicial District of the StaJe ofldaho, in and for the
County of Bingham
~.

1.

Regarding Case No. CV-2007-2306; Peterson vs. Gentillon etal, Gentillon vs.
Peterson, Gentillon vs. Gentillon.

2.

I, Tracy Gentillon, was formerly married to Scott Gentillon (Third Party
Defendant). At the time of this transaction, I was not involved with it in any way
other than the fact I was at that time married to Scott Gentillon. I am completely
unfamiliar with this case and any and all allegations from any of the parties
liz years ago and have
involved. I moved out of the Bingham County area over 2 Yz
not had any contact with any of the mentioned Plaintiffs, Defendants,
Counterclaimants, or Counterdefendants, other than my ex-husband Scott
Gentillon, since then. The Summons I received on 11/07/2007 was the first
notification of any sort that I have ever received regarding this matter, and as
mentioned above, I have no knowledge whatsoever of any ofthe particulars of
this case. I deny any and all allegations made against me.

3.

My current address is: P.O.
P.o. Box 2641,668
2641, 668 Koski Dr., McCall, ID 83638. My
current p one number is 208-315-2608.
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Gregory W. Moeller (Idaho Bar No. 4228)
RIGBY, ANDRUS & MOELLER
Attorneys for Defendant
25 North Second East
P.O. Box 250
Rexburg, Idaho 83440
Telephone: (208) 356-3633

i

.,,_",__ J;:.~::
J::·~::
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r~:.: ;-~ ~.;.5
~. ;.3

v-o1·~3o{fJ
~/ V-01'~30{P

\·.~1UP
\·"~1UP

Attorneys for Third Party Defendants

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BINGHAM
CRAIG E. PETERSON and JANICE K.
PETERSON, husband and wife,
Plaintiffs,

v.
WESLEY 1.
J. GENTILLON and CONNIE
GENTILLON, husband and wife; LAMON M.
GENTILLON and LORI FAYE GENTILLON,
husband and wife, and JOHN DOES 1 THRU X,
Defendants.

)
)

)
)
)
)
)
)
)
)
)
)
)

)
J. GENTILLON and CONNIE
WESLEY 1.
GENTILLON, husband and wife; LAMON M.
GENTILLON and LORI FAYE GENTILLON,
Counterclaimants,
v.

CRAIG E. PETERSON and JANICEK.
JANICE K.
PETERSON, husband and wife, and JOHN DOES 1
THRUX,
Counterdefendants.

Case No. CV-07-2306

ANSWER TO THIRD PARTY
COMPLAINT

Fee Catergory: I 1 a
Fee amount: $58.00

)
)
)
)

)
)
)
)
)
)
)
)
)

Answer to Third Party Complaint - Page - 1
F:\WP6\GM\GENTILL.ANS
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•
WESLEY J. GENTILLON and CONNIE
GENTILLON, husband and wife; LAMON M.
GENTILLON and LORI FAYE GENTILLON,
Third Party Plaintiffs,
V.
v.

MARCEL GENTILLON and DORIS GENTILLON,
husband and wife, and SCOTT GENTILLON and
TRACY GENTILLON, husband and wife,
Third Party Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)

COME NOW the Third Party Defendants, Marcel Gentillon and Doris Gentillon, husband
and wife, and Scott Gentillon, a single man, and hereby answer the third party complaint as
follows:
ANSWER
1. Each and every allegation not specifically admitted herein shall be deemed denied.
2. As to the allegations contained in paragraphs 1,2
1,2 and 3, Third Party Defendants hereby
admit same.
3. As to the allegations contained in paragraphs 4, Third Party Defendants admit that
Scott and Tracy Gentillon previously resided in Bingham County, Idaho, but deny any other
allegations. However, Scott Gentillon has since moved to St. Maries, Idaho and they believe that
Tracy Gentillon is now residing in McCall, Idaho. They are now divorced.
4. As to the allegations contained in paragraph 5, Third Party Defendants admit that the
real property at issue in this matter is located in Bingham County, Idaho, but deny that it is worth
more than $10,000.00.
5. As to the allegations contained in paragraphs 6 and 7, Third Party Defendants admit

Answer to Third Party Complaint - Page - 2
F:\WP6\GM\GENTILL.ANS
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same.
6. As to the allegations contained in paragraph 8, Third Party Defendants deny the
characterization of the "Agreement for Exchange of Property and Option," set forth by Third
Party Plaintiffs and believe the document speaks for itself. Third Party Defendants specifically
deny that "everything occurred pursuant to the contract except for the final step," inasmuch as
Third Party Plaintiffs had failed to live up their terms of the agreement.
7. As to the allegations contained in paragraph 9, Third Party Defendants admit that a
survey was performed. However, they deny that that is the only survey that was done and they
further deny that survey obligated them in any way. Furthermore, they lack sufficient knowledge
and information as to the competency of the survey to provide a proper written legal description
and, therefore, will deny any allegation that it is correct.
8. As to the allegations contained in paragraph 10, Third Party Defendants admit that the
Third Party Plaintiffs took possession of the property in the spring of 1999, but deny each and
every other allegation set forth therein.
9. As to the allegations contained in paragraph 11, Third Party Defendants admit that
Third Party Plaintiffs erected a pivot and moved a main line on the property at issue, but deny
each and every other allegation set forth therein.
10. As to the allegations contained in paragraph 12, Third Party Defendants admit same.
11. As to the allegations contained in paragraph 13, Third Party Defendants deny any
allegation that the property was deeded to the Third Party Plaintiffs.
12. As to the allegations contained in paragraphs 14 through 17 of the Third Party
Complaint (Count 1I- Breach of contract), Third Party Defendants deny each and every allegation
Answer to Third Party Complaint - Page - 3
F:\WP6\GM\GENTILL.ANS
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set forth therein.
13. As to the allegations contained in paragraphs 18 and 19 of the Third Party Complaint
(Count 11-Specific
II-Specific performance), Third Party Defendants deny each and every allegation set forth
therein.
14. As to the allegations contained in paragraphs 20 through 23 of the Third Party
Complaint (Count 111III- Unjust Enrichment), Third Party Defendants deny each and every
allegation set forth therein.
15. As to the allegations contained in paragraphs 24 through 26 of the Third Party
Complaint (Count IV-Attorneys
IV- Attorneys Fees), Third Party Defendants deny each and every allegation
set forth therein.

FIRST AFFIRMATIVE DEFENSE
Third Party Plaintiffs have failed to state a claim upon which relief may be granted.

SECOND AFFIRMATIVE DEFENSE
The Third Party Plaintiffs Complaint and all claims asserted therein are barred because a
condition precedent to the underlying agreement did not occur and/or was not met. Specifically,
Third Party Plaintiffs did not live up to the terms of their agreement to supply water rights, access
to water, and other associated agreements that they had made to Third Party Defendants.

THIRD AFFIRMATIVE DEFENSE
Third Party Defendants allege that any recovery for damages by the Third Party Plaintiffs
is barred by their failure to mitigate damages, if any, or, in the alternative, that any recovery must
be reduced by those damages that the Third Party Plaintiffs failed to mitigate, if any.

Answer to Third Party Complaint - Page - 4
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FOURTH AFFIRMATIVE DEFENSE

The Third Party Plaintiffs Complaint and all claims associated therein should be barred
by the doctrine of unclean hands.
FIFTH AFFIRMATIVE DEFENSE

The Third Party Complaint and all claims associated therein is barred by Third Party
Plaintiffs own breach of the contract, if a contract is determined to exist with Third Party
Defendants.
SIXTH AFFIRMATIVE DEFENSE

The Third Party Complaint, and all claims associated therein, are barred because Third
Party Plaintiffs have violated the covenant of good faith and fair dealing associated with all
contracts.
SEVENTH AFFIRMATIVE DEFENSE

The Third Party Complaint and all claims asserted therein are barred, in whole or in part,
by the statute of limitations.
RESERVATION OF AFFIRMATIVE DEFENSE

Third Party Defendants hereby reserve the right to assert any other Affirmative Defenses
and/or. claims that may come to light during the course of discovery.
WHEREFORE, Third Party Defendants respectfully pray for relief as follows:
1. That the Third Party Complaint be dismissed, and that Third Party Plaintiffs take
nothing thereby.
2. For an award of attorneys fees and costs of court incurred in defending this matter.
3. For such other and further relief as the court may deem necessary, just and appropriate
Answer to Third Party Complaint - Page - 5
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under the circumstances of this matter.
DATED this 4th day of January, 2008.

Greggry-W. N,foeller
Greggcy.-W.
~ttomeys for Third Party Defendants
~ttOmeysfor

""-- ( __ _
'" (---------

CERTIFICATE OF SERVICE
1
h day of January, 2008, I caused to be served, via U.S. First
I hereby certify that on this 44th

Class Mail, postage prepaid, a true and correct copy of the foregoing ANSWER TO THIRD

PARTY COMPLAINT to:
Charles C. Just
Kipp L. Manwaring
Just Law Office
P.O. Box 50271
Idaho Falls, Idaho 83405
Dwight E. Baker
Jonathan W. Harris
Baker & Harris
266 West Bridge
Blackfoot, Idaho 83221
/

C~/

)
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Dwight E. Baker
BAKER & HARRIS
266 West Bridge Street
Blackfoot, Idaho 83221
Telephone: (208) 785-2310
Facsimile: (208) 785-6749
E-Mail: debaker@bakerharrislaw.com
debaker@bakerharrislaw .com
Idaho State Bar No. 1350
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Attorneys for Defendants/Counterc1aimants/Third
Defendants/Counterclaimants/Third Party Plaintiffs
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BINGHAM
CRAIG E. PETERSON and JANICE
JANICEK.
K.
PETERSON, husband and wife,

Case No. CV-2007-2306

Plaintiffs,
THIRD PARTY PLAINTIFFS'
MOTION FOR PARTIAL
SUMMARY JUDGMENT AS TO
THIRD PARTY DEFENDANTS

v.
WESLEY J. GENTILLON and CONNIE
GENTILLON, husband and wife; LAMON
FAYE
M. GENTILLON and LORI F
AYE
GENTILLON, husband and wife, and JOHN
DOES 1 THRU X,
Defendants.
WESLEY J. GENTILLON and CONNIE
GENTILLON, husband and wife; LAMON
M. GENTILLON and LORI F
AYE
FAYE
GENTILLON,
Counterc1aimants,
Counterclaimants,
v.
CRAIG E. PETERSON and JANICEK.
JANICE K.
PETERSON, husband and wife, and JOHN
DOES 1 THRU X,
I

Counterdefendants. ---.J
_j1
_ _ _ _"____ ~ __ ~ ____________

---------~--~-------------

THIRD PARTY PLAINTIFFS' MOTION FOR PARTIAL SUMMARY JUDGMENT AS TO
THIRD PARTY DEFENDANTS
DEFENDANTS-- 1

51

WESLEY J. GENTILLON and CONNIE
GENTILLON, husband and wife; LAMON
M. GENTILLON and LORI FAYE
GENTILLON,
Third Party Plaintiffs,
v.
MARCEL GENTILLON and DORIS
GENTILLON, husband and wife, and SCOTT
GENTILLON and TRACY GENTILLON,
husband and wife,
Third Party Defendants

----------------------~

COME NOW Defendants/Counterclaimants/Third Party Plaintiffs, Wesley J. Gentillon,
Connie Gentillon, Lamon M. Gentillon and Lori Faye Gentillon, by and through their attorney of
record, Dwight E. Baker ofthe law firm of
ofBAKER
BAKER & HARRIS, and pursuant to Idaho Rule of Civil
Procedure 56, moves this Court for its order granting a Partial Summary Judgment against Third
Party Defendants Marcel Gentillon, Doris Gentillon, and Scott Gentillon, as to the affirmative
defense of the statute of limitation.
This Motion is supported by the Memorandum of the Law and the Affidavits of Lamon M.
Gentillon and Dwight E. Baker filed herewith.
DATED this 28 1thh day of July, 2008.

THIRD PARTY PLAINTIFFS' MOTION FOR PARTIAL SUMMARY JUDGMENT AS TO
THIRD PARTY DEFENDANTS
DEFENDANTS-- 2
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CERTIFICATE OF SERVICE
of the followingI certify that on this 28 1thh day of July, 2008, I served a true and correct copy ofthe
described document on the person(s) listed below by the method indicated.
Document Served:

Person(s) Served:

THIRD PARTY PLAINTIFFS' MOTION FOR PARTIAL SUMMARY
JUDGMENT AS TO THIRD PARTY DEFENDANTS
Kipp L. Manwaring
MANWARING
MANW
ARING LAW OFFICE, PA
PO Box 50271
Idaho Falls, ID 83405
Attorney for Craig E. and Janice K.
Peterson

(I')
(J') Mail

Gregory W. Moeller
RIGBY ANDRUS & MOELLER
PO Box 250
Rexburg, ID 83440
Fax Number
Number-- 356-0768
Attorney for Marcel Gentillon, Doris
Gentillon and Scott Gentillon

(I')
(J') Mail

Honorable Jon J. Shindurling
Bonneville County Courthouse
605 N. Capital Avenue
Avenue
Idaho Falls, ID 83402
Bonneville County Chambers

(I')
(J') Mail

/Jji~&W'
h~&W'

Dwight E. Baker

THIRD PARTY PLAINTIFFS' MOTION FOR PARTIAL SUMMARY JUDGMENT AS TO
THIRD PARTY DEFENDANTS
DEFENDANTS-- 3
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Dwight E. Baker
BAKER & HARRIS
266 West Bridge Street
Blackfoot, Idaho 83221
Telephone: (208) 785-2310
Facsimile: (208) 785-6749
E-Mail: debaker@bakerharrislaw
debaker@bakerharrislaw.com
.com
Idaho State Bar No. 1350
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Attorneys for Defendants
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BINGHAM
CRAIG E. PETERSON and JANICE K.
PETERSON, husband and wife,

Case No. CV-2007-2306

Plaintiffs,

AFFIDAVIT OF DWIGHT E.
BAKER IN SUPPORT OF
MOTION FOR SUMMARY
JUDGMENT AS TO THIRD
PARTY DEFENDANTS

v.
WESLEY J. GENTILLON and CONNIE
GENTILLON, husband and wife; LAMON
FAYE
M. GENTILLON and LORI F
AYE
GENTILLON, husband and wife, and JOHN
DOES 1 THRU X,
Defendants.
WESLEY J. GENTILLON and CONNIE
GENTILLON, husband and wife; LAMON
M. GENTILLON and LORI F
FAYE
AYE
GENTILLON,
Counterclaimants,
v.
CRAIG E. PETERSON and JANICEK.
JANICE K.
PETERSON, husband and wife, and JOHN
DOES 1 THRU X,
______

I
I

Counterdef~~
counterdef~~

AFFIDAVIT OF DWIGHT E. BAKER IN SUPPORT OF MOTION FOR SUMMARY
JUDGMENT AS TO THIRD PARTY DEFENDANTS
DEFENDANTS-- 1
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WESLEY J. GENTILLON and CONNIE
GENTILLON, husband and wife; LAMON
F AYE
M. GENTILLON and LORI FAYE
GENTILLON,
Third Party Plaintiffs,
v.
V.
MARCEL GENTILLON and DORIS
GENTILLON, husband and wife, and SCOTT
GENTILLON and TRACY GENTILLON,
husband and wife,
Third Party Defendants
STATE OF IDAHO
County of Bingham

)
: ss.
)

Dwight E. Baker, being first duly sworn, deposes and says:
1.

That he is now and at all times material herein has been the attorney for the
Defendants/Counterclaimants/Third Party Plaintiffs, Wesley J. Gentillon, Connie Gentillon,

Lamon M. Gentillon and Lori Faye Gentillon.
2.

That attached to this affidavit as Exhibit A is a true and correct copy of the Contract dated
December 18, 1998.

3.

That attached to this affidavit as Exhibit B is a true and correct copy ofthe survey prepared
pursuant to the Contract.

4.

That attached to this affidavit as Exhibit Cis
C is a true and correct copy of the September 29,

2006 Warranty Deed from Marcel and Doris Gentillon to Craig E. Peterson and Janice K.
Peterson, recorded on October 2, 2006 as Instrument Number 579014 of the records of
Bingham County.

AFFIDAVIT OF DWIGHT E. BAKER IN SUPPORT OF MOTION FOR SUMMARY
JUDGMENT AS TO THIRD PARTY DEFENDANTS
DEFENDANTS-- 2
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5.

That attached to this affidavit as Exhibit D is a true and correct copy of Third Party
Defendants Marcel and Doris' Answers to Defendants' First Set of Interrogatories and
2008.
Requests for Production of Documents, without attachments dated March 5, 200S.

6.

That I have read the foregoing affidavit, know the contents thereof and verily believe the
same to be true.
FURTHER your affiant saith not.

2008.
SUBSCRIBED AND SWORN TO before me this 2S
28 1thh day of July, 200S.

\__1)({LL
tf)({LL tel
tel~~ La{/
mtclL
~
LOfl J1iJmtd
Notary Public for Idaho
Residing at: Blackfoot, Idaho
My Commission Expires: 6/512009
6/5/2009

AFFIDAVIT OF DWIGHT E. BAKER IN SUPPORT OF MOTION FOR SUMMARY
JUDGMENT AS TO THIRD PARTY DEFENDANTS - 3
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CERTIFICATE OF SERVICE
of the followingI certify that on this 281thh day of July, 2008, I served a true and correct copy ofthe
described document on the person( s) listed below by the method indicated.
Document Served:

Person(s) Served:

AFFIDAVIT OF DWIGHT E. BAKER IN SUPPORT OF MOTION
FOR SUMMARY JUDGMENT AS TO THIRD PARTY DEFENDANTS
FORSUMMARYJUDGMENTASTOTHIRDPARTYDEFENDANTS
Kipp L. Manwaring
MANWARING LAW OFFICE, PA
PO Box 50271
Idaho Falls, ID 83405
Attorney for Craig E. and Janice
JaniceK.
K.
Peterson

(.I) Mail
(./)

Gregory W. Moeller
RIGBY ANDRUS & MOELLER
PO Box 250
Rexburg, ID 83440
Fax Number - 356-0768
Attorney for Marcel Gentillon, Doris
Gentillon and Scott Gentillon

(./)
(.I) Mail

Honorable Jon 1.
J. Shindurling
Bonneville County Courthouse
605 N. Capital Avenue
Idaho Falls, ID 83402
Bonneville County Chambers

(./)
(.I) Mail

Dwight E. Baker

AFFIDAVIT OF DWIGHT E. BAKER IN SUPPORT OF MOTION FOR SUMMARY
JUDGMENT AS TO THIRD PARTY DEFENDANTS - 4
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AGREEMENT FOR ExCHANGE
exCHANGE OF PROPERTY AND OPTION

__,__

This agreement is made and entered into this II
jf_"'day of December, 1998, by and
between Marcel J. Gentillon and Doris J. Gentillon, husband and wife, of 900 North 500 East,
Firth, Idaho 83236 (herein referred to as"Marcel'') and Wesley J. Gentillon and Connie
Gentillon, husband and wife and Lamon M. Gentillon and Lori Faye Gentillon, husband and
wife, as tenants in common between the communities, with a mailing address of 790 North, 450
East, Firth, Idaho, 83236 hereinafter referred to as 'Wes and Mont."

RECITALS

oUhe
Exhibit A, attached hereto and incorporated herein by reference, is a copy ofthe
assessor's map for the NE quarter of Section 24, T.1 S, R 36 EB.M,
E.B.M, and part of the NW
quarter of Section 19, T. 1 S., R 37 E.B.M.,
EB.M., Bingham County,
County. Idaho.
Marcel is the owner of the parcel marked T-10032 (Marcel's Home Place) and Lot 16
("Marcel's Riparian landsj in Section 24 shown on Exhibit A.
NW1/4NE1/4 ("Scott's
Scott owns property marked the Scott Parcel consisting of the NW114NE114
Farm") and lot 1 in Section 24 as well as T-5548.
Wes and Mont desire to purchase Scott's Farm from Scott if they are able to put a
center pivot irrigation system on it and Scott desires to sell it if he can retain part of
NW1/4NE1/4 as market on Exhibit A.
NW114NE114
Marcel is the father of Scott Gentillon and desires to assist Scott in being able sell to
1
~-·
-·

Wes and Mont and to exchange his Riparian land for part of Scott's Lot 1, Sec. 19.
"Pivof' herein means a center pivot irrigation system with an end gun but without a
"Pivot"
"corner catcher," in the manner marked on Exhibit A designed for the most effective coverage.
"Survey"
"Survey'' means a survey by Arrow Land Survey, to be paid for by Scott.

WITNESSETH

In consideration of the mutual covenants and agreements herein contained, the parties
agree as follows:
1.

Water Delivery. Wes and Mont grant a personal right to Marcel not running with

the land to irrigate their residential lawn and garden from Wes and Mont's irrigation system, and
to grant to Marcel a personal right not running with the land, to irrigate Marcel's agricultural.
property from their irrigation pipeline so long as the irrigation is done by standard sprinkler
AGREEMENT fOR exCHANGE
ExCHANGE OF PROPERTY AND OPTION

EXHIBIT A
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irrigation practices in accordance with the Wes and Mont's irrigation schedule.
2.

Marcel agrees to exchange Marcel's Riparian land for part of the Scott's lot 1

property but agrees to convey to Wes and Mont that portion south of the south line of Parcel
T10032 extended and any adjustment required under paragraph 4 when a survey is obtained.
3.

Marcel agrees to exchange with Wes and Mont the land from the SW comer of

T -10032 necessary to install a Pivot for irrigation of Scott's Farm for land east of the pivot
contiguous to Parcel T-10032, least disruptive to farming patterns on the retained portion of
Scott's Farm. Wes and Mont will pay for the Survey to obtain the legal descriptions for the land
to be exchanged.

x(
X{
\

~

U1e

•'

:"7

ran:ble a::;~:"7
ran:ble
.::::~ :::~ ::-:d::::'::::6~::::d~:n.::~:~:
::-:d::::.::::s~::::d~:".::~: ~:

south boundary in Lot·1 (by

~oving a line parallel to the south line of T-1 0032 north or south)
south} so

that the farmable acreage in Marcel's retained portion of Lot 1 equals the farmable acreage in
Section 16.
5.

Option to Buy Back. Wes and Mont give and grant to Scott and Scott only, the

exclusive, personal option to purchase the option property described on Exhibit A for a
purchase price of $2000.00 within 5 years from the date hereof by giving written notice to Buyer
and to be closed within two months after receipt of notice. The purchase price shall be
$2,000.00 which shall be paid in cash at closing. The exact description of the property shall be
agreed to by the parties at the time the option is exercised but shall have 320 feet frontage on
West River Road (550 East) directly south of the southwest comer of Seiler'S
Seller's present property
and shall be taken from the portion of the Property adjacent to Seller's retained property that
would not be irrigated by a center pivot irrigation system (without a comer system) optimally
designed to irrigate the Property purchased as shown on Exhibit A Seller shall provided a
survey of the deSCription
description of the option property and a standard form deed of conveyance.
6.

Execution of Document.
Document Each party agrees to cooperate in good faith to car.ry

out the purposes and affects of this agreement, and to execute all documents reasonably
required to effectuate the agreements contained herein.
7.

Binding Effect.
Effect This agreement shall be binding and inure to the benefit ofthe
of the

parties hereto, their respective successors and assigns.

8.

Governing law. This agreement shall be governed by the laws of the State of

9.

Attorney's Fees. In the event of any action being necessary to enforce any of

Idaho.

the terms hereof, ariSing
arising from the breach of any provision hereof, the prevailing party shall be

AGREEMENT FOR ExcHANGE
exCHANGE Of PROPERTY AND OPTION
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entitled to receive from the other, all costs and expenses, including reasonable attorney's fees,
incurred by the prevailing party, whether or not such claim is litigated, and including fees in
bankruptcy court or fees on appeal.

1L;;tt ~
.- .-

"Scotr'
"Scolf'

:ZZ..J
:zz ..J /~~
Wesley J. Glrrtillon
Glrrtmon

uMarcel"
UMarcel"

~i]-~2
~~'~2

Doris J. Gerifillon
Gerifillon,>

STATE OF IDAHO
County of Bonneville

)
) ss.
)

1z1!
J.z:J!

On the
day of December, 1998, before me, Michelle Cain, the undersigned
SCOTT M. AND TRACY M.
Notary Public in and for the State of Idaho, personally appeared ScoTT
GENTJLLON known to me to be the persons whose names are subscribed to the within
GENTILLON
instrument, and acknowledged to me that they executed ~e same.

r

{SEAL}
{SEAL}

._

1
..,I,!jl'-LL!tL~1J4~~_~.::::'::.......c~
_______
...~..Jl'-LL!t£~1J4~~-~.::::
::....._c~------Notary Public for State of Idaho
Residing at: Idaho Falls
My Commission Expires: August 1, 2000
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STATE OF IDAHO
County of Bonneville

)
) ss.
)

.f11!:_

On the.f.ff!:-.
the
day of December, 1998, before me, Michelle Cain, the undersigned
Notary Public in and for the State of Idaho, personally appeared WESLEY J. GENTILLON AND
CONNIE GENTILLON known to me to be the persons whose names are subscribed to the within
instrument, and acknowledged to me that they executed the same.

(SEAL)
Notary Public for State of Idaho
Residing at: Idaho Falls
My Commission Expires: August 1, 2000

STATEOFIDAHO
STATE
OF IDAHO
County of Bonneville

)
) ss.
)

On the ~ day of December, 1998, before me, Michelle Cain, the undersigned
Notary Public in and for the State of Idaho, personally appeared LAMON M. GENTILLON AND LORI
FAYE GENTILLON known to me to be the persons whose names are subscribed to the within
instrument. and acknowledged to me that they executed the same.
instrument,

lE!!:!::_

(SEAL)
{SEAL)
Notary Public for State of Idaho
Residing at: Idaho Falls
My Commission .Expires: August 1, 2000

STATE OF IDAHO
County of Bonneville

)
) SS.
ss.
)

the~
~

On the
day of December, 1998, before me, Michelle Cain, the undersigned
Notary Public in and for the State of Idaho, personally appeared MARCEL J. GENTILLON AND
DORIS GENTILLON known to me to be the persons whose names are subscribed to the within
instrument, and acknowledged to me that they executed the same.

(SEAL)
{SEAL)
Notary Public for State of Idaho
Residing at: Idaho Falls
My Commission Expires: August 1, 2000
C:\MvFilesiGentillon Loan1&changa
C:\MvFilesIGentillon
\..oaR1&changa SlId
Slid Option Agreement.wpd
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WARRANTY DEED

3 - DEP.Q!1
0DEP.-0!1

20060CJ
20DbOCJ -2 PM 12:52
12: 52
For Valuable Consideration Received:

rLLU....:u .,,
rLlAR....:u
n. 111: litilui:Si
litiluESi ()f

MARCEL J.
J.GENTILLON
GENTILLON AND DOmS
DOIDS J. GENTILLON, HUSBANP..AND
HUSBA.Np_AND WIFE
the Grantors do hereby grant, bargain, sell, convey and warrant unto
CRAIG E. PETERSON AND JANICE
JANICEK.
K. PETERSON, HUSBAND AND WIFE
the Grantees whose current address is:
9044 South 5th West, Idaho FaDs,
Falls, ID 83404

the following described premises, to-wit:

E

Parcell:
1
A Portion of Lot 1,
I,
' '24,
24, Township 1 South, Range 36 East, Boise Meridian,
Bingham County, Idaho, described as follows:
tbenee 450 feet South
Soutb along the section line
Beginning at the Northeast comer, tbence
right angie
angle 820 feet; thence Northeast at a right angie
angle 450 feet;
thenee; West a rigbt
angle 820 feet to the Point of Begioniog.
Beginning.
thence East at a right angie
Parcelll:
Township 1 South, Range 37, East Boise Meridian, Bingbau{1IC
Bingban{IIC Coun.tr,. Idaho,
.fJR
,[JR ,gf-P'
jf-P'
Section 19, Lot 1.

...&.v~

~ P.f

TO HAVE AND TO HOLD the said premises, with their appurtenances unto the
said Grantees, their heirs and assigns forever. And the said Grantors do hereby covenant
to and with the said Grantees, that they are the owners in fee simple of said premises; that
said premises are free from all encumbrances and that they will wammt and defend the
same from all lawful claims whatsoever.

STATEOFIDAHO
STATE
OF IDAHO

)
)ss.
)

COUNTY OF BONNEVILtE

1

On this
tf <f.>
<f.). day of September, 2006, before me, the undersigned, a Notary
Public, ~d State, personally appeared MARCEL J. GENTILLON AND
DORIS J. GENTlLLON,
GENTILLON, known to me, and/or identified to me on the basis of
satisfactory evidence, to be the persons whose names are subscnl>ed to the within
instrument and acknowledged to.me that they executed the.same.
WITNESS MY HAND ANn OFFICIAL SEAL
~111111flffirii111,
~\\\\lIflm'ii/lJ,
~,,,, ~~R SIt"
S/tt, 111",-,
~,\\'
§~~
•••.••••.•••
~
§~~
•••·••••·•••
~
~§)--......
.··-.~~
... ~~
~§)--..····

t,,,_,
»..0
»..o

All;:..:; ~
ff ')!~O-r
'l(~o-rAI=/;:··{"

%\
~

_..

J

....
\ I;IOB'-\V
~;~oa-..\0 .:

~

~

\~
................~/
\~················~/
~,,,,, "'If'l:: OF \Q ~\~
~~~
~IIIII
11
""111/11111\1\\\'
1trrrrnmlll'1'

-~,J.fL.IIUI~~...l!l!fi~I"L----~,J.fLIIUI~~...l!]:IfI~""'----Resi·
Resi · at:
at:.

.

Co

ion E~A~ht Public for the State of Idaho
Residing in
ln Rigby, Idaho

commission Expires 03.02.12
Commission

572453
572453

EXHIBIT C

L -_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _~13-

L-----------------------------------------------_J1363

·---,'

-.-.

Together with a 30 foot easement for
fOT ingress and egress over and across an existing
private road parallel to the North Section Line of Section 24, Township 1I South Range 36
of the Boise Meridian, which begins at the County road know as West River Road and
runs East to its intersection with and within describe property.

J//LJ.~~ Date.3~~r--/j7

Marcel J. GentiH6n

~k-#.h'

Doris I. Ge

Ion

Date

~""'-~S<k:

579014

-11464

Gregory W. Moeller (Idaho
RIGBY, Ai\'DRUS &
Attorneys for Defendant
25 North Second East
Box 250
Rexburg, Idaho 83440
··1··
"1" e.1
lepuone.
L..
• (':l00)
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Attorneys for Third Party Defendants
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THf~
STATE 01<' IDAHO, lN
IN AND FOR THE COCNTY OF BINGHAM

No.

)

-07-2306

)
)
)

)

v.
V.

)

WESLEY 1.
l
GENTILLON, husband and wife;
wife;LA~10N
LA~10N M.
GENTILLON and LORI
GENTILLON.
1
husband and \vife. and JOHN

)
'j

THIRD PARTY
D:EF,ENDANTS ANSWERS TO
D:EF.ENDANTS
DEFI<:NDANTS' FIRST SET
OF INTERRO(:;A
INTERRO<:;ATORIES
AND REQUl':STS
REQUF:STS .'OR
I''OR
PRODUCTION OF
DOCUMENTS

)
)
)

)

Defendants.

)

)

WESLEY J. GENTILLON and CONNIE
GENTILLON, husband and \vife; LAMON M.
GENTILLON and LORI FA
FAYE
YE GENTILLON,

)
)
)

)

Countcrdaimants,

)

)

v.

CRAIG E. PETERSON and JANiCE K.
PETERSON, husband and \vife, and JOHN DOES 1
THRUX,

)
i
)
)
)

Counterdefendants,
ounterdefendants.
..."'"'"""'""""''"'"""""'""""""""""
".""",,,,,,,,,,.,,,,,,,,,,,,,.,,,,,,,,,,,,,,,,,,,,

)
)

Third Party Defendants Answers to Defcndants~
Defendants~ First Set of Interrogatories and Requests
for Production of Documents - Page - 1
F:\\VP{)',GM\GENTlLLAN2
l':\\VPo',GM\GENTlLLAN2

.'

EXHIBIT D
-100065

\\lESLEY J. GEKITLLON
\VESLEY
GENTILLON. husband and \viie:
\Vife:
GENTILLON and LORI Fl\ YE

})

)

)
)
)

}
)

v.

t

)

husband and \vife, and
TRACY (iEKTILLON.
C!ENTILLON.

)

)
)

)
~farce!
~farcel

COMES NOW

as follows:

Gentillon, and answers

\vho you intend or expect to

INTERROGA
lNTERROGA TORY NO. J: With
call at the trial of
ofthis
this
(a)

name

Doris GentiHon and Scott

please provide

following information:

the
number of

\Vitness;
\vitness;

(b)

The address and

(c)

]'he current occupation of the witness;

(d)

A summary of the substance of the respective expected testimony of each witness.

A Marcel GcntiHon" Third Party Defendant He will testify about the course of his
ofihe
the parties, including the Petcrsons and Wesley and Lamon Gentilion.
Gentiliol1. He
dealings with all of
allmv litigation on the disputed
will testify that Counterdaimants breached their agreement to allO\v
property.
B. Doris GentiHon.
Gentillon. Third Party Defendant.

will testify about the course of her

Third })arty
J•arty Defendants Answers to Defendants' First Set of Interrogatories and Requests
for Production of Documents - Page - 2
F:\WN>·&:J~·f\GENT!l.LA:t\2
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dealing \\itll
\\ith all
aU

and Lamon Gentinon.
GentiHon. She will

and

the

disputed

testify that
property.

and

Gentillon. the

about the history

can

deedings betlNeen
betiNeen his sons
to

D.

about his course of dealings

with Del:emjants
to

about her course of dealings

with

can

as to the status

that they had due to

water

water delivery problems

he knew

Lamon moved the

pre,·cnted access to the water by
pn:\'ented

main line and that they

[daho.
fdaho.

Manager,

District

F.

Third Party

Darrin Leavitt, owner of Arrow Ltmd Surveying, Inc
G. Damn
Inc".. of Eagle, .Idaho. He prepared
the surveys on the subject properties that concern the location of a pivot.

II.
H. Gary Miner, of Firth. Idaho. He can verify the irrigation problems and water rights

dif1iculties that Third Party Defendants suffered due to the breacll
breacl1 of contract by Wesley and
Lamon. He can testi(v

Third Party Defendants couid
could not irrigate their land.

L Scott GentiUon,
Gentillon, Defendant's son. He sold real property 10
to Wesley and Lamon in 1998
and is aware of the circumstances

""H.",...+,.,,,

this current dispute.

Third Party Defendants Answers to l>cfcndants' First Set oflntcrrogatorics
ofInterrogatorics and Requests
for Prodnction
Production of Documents - Page - 3
F:IWP6\G?.1\GEl'<'TlLLAN2
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1.
J. Ray and

'fhey
'f118Y

Defendants and \vere a\vare

water problems

10

the

Party Defendants sutTered,
sutTered.

ll'lTERROGATORY
ll'tTERU.OGATORY NO._~: You are
which you intend or

owned

requested to provide a

a

cause,
cause.

at

and a

of all exhibits
each exhibit

cause.
Answer:

ami 'fhird Party Defendants have not been

able to prepare and

that are attached

hereto in

should

as potential trial exhibits

by any of

INTERRO(;ATORY
INTERRO<;ATORY :"(0.3:
7'(0 . .3:
expected to

any
to allY

at the trial

any knowledge regarding

and

particular

not intended or
to you or your attomeys who have

and maHers in dispute in

action, please provide

the following iniz)fmation:
ini(wmation:

(a)

The name of the individual;

(b)

The address and telephone number of the individual;

(c)

The current occupation of the individual: and

(d)

A summary of the particular knowledge which each individual has pertaining to

the facts and issues involved in

case.

Answer: Objection,
Objection. over broad. There arc no doubt hundreds of peopie that may have
information about

case.

without waiving said objection.
objection, 'fhird Party Defendants

answer as follows:

Third Party Defendants Answers to Defendants' First Set ofInterrogatories
ofinterrogatories and Requests
Documents--Page
Page-- 4
for I)roduction of Documents
F'\WP6\GMKiENTlLLAN2
F'\WP6\GMK;ENTILLAN2

-100368

of466 Rjver
R.iver

Joan

been im\lhed
invohed in many conversations between her

Third Party Defendants' d,,,,,,h·t,,,,. and
parents abotlt the matter.

FIe is the
Firth, Idaho 83236, Telephone 208-346-6868. Fie

Mike Park of 466 River

involved in many conversations about the

Party

son-in-law of
ofthe
the
matter.

m
to the

Any

may

matter.

some

each and

INTERRO(;ATORY NO.4:

dOCUll1cnt or other v,rriting
vaiting in
docun1ent

including any
statements

documents and

any kind,

are

or exist

electronically, ""hether in your po:sseSSlon. or your aHomey's, ,vhich in anyway pertain to the
facts and circumstances
cjrcumstances at
response to Request for

a .....-JO .. \vhich have not been produced in
particular """.,"JO"

No. l.
No.1.

Ans\'l<·er:
See attached documents
Ans,,,,'cr: Sce
5: Please state the name and address of each person whom
INTERROGATORY NO.
NO.5:
you expect to call as an expert vvitness at trial.
triaL For each person please provide:

(a)

A complete statement of all opinions to be expressed and the basis and reasons
therefore:

(b)

A description of the data or

infi:mmttion considered by the witness in f()rming

the opinions;

Third Party Defendants Ans'''ers
Ans,Yers to Defendants' First Set of Interrogntorics
Interrogatories and Requests
for Production of Documents - Page - 5
f:\ \VP6W1M\OI::,,:r-rflLLj,N2
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{c)
(c)

A description

any

A description

any·
any'

used as a

10

;>tUUg,<u

of or SUpplJrt
supptJrt for the

opinions;
(d)

an

including a list of aU

of the

ten

\vithin

(e)

A

statt~ment

(f)
(0

of the cOlTmem;ahol to be paid for
\vhich the

of any

testimony; and

as an expert at trial or

has

by deposition
court

Answer: No
parties to

a surveyor.

the extent necessar:, Darren

Surveyor, may be deemed a

expert witnes:;t
set forth ali

INTERRO(;.",
lNTERRO(;."'TORY NO.6:
Marcel and

Gentillon to

the material conditions of the sale by

Plaintiffs ofthe
of the real property described in ExJ1ibit
EXJlibit 1 attached

hereto, including but not limited to

following;
following:

(a)

the names of the parties:

(b)

the purchase price:

(c)

the real property conveyed:

{d)
(d)

the personal property conveyed,

(e)

the terms of payment ofthe
of the purcha..se price;

(f)
(1)

the date

(g)

the identification of any casements conveyed to the purchasers or retained by the

any;

seHers; and

Third Party Defendants Ans,vcrs
Ans,Ycrs to Defendants'
nefend~mts' First Set of Interrogatories and RetJUests
RC<luests
for Production of Documents - Page - 6(}
F:\WP6'GM\GENT!LL t'\N2
F:\

-100570

(h)

any

financial information that is
to

matter. Third Party

neither relevant nor
information confidential at

propounding

material information

time

\vhich is
\\'h1Ch

Defendants in this interrogatory can be ~ln<:"\Jf'r'e'li merely by rej:erence 10 the

infixmalion
infi:mnalion v.;ill
v.-i!l

the

with
provided if

is

idaho

A report

attached as Exhibit lI to

some

by

eEl.""'"

any way

any realtor ,\'ho
\\'ho was

ltlterr02.alton No.

6.

IN1:.f:JiR,(1GATORY NO.8: Please

to your knowledge

completed a survey of ail or any part ofthe property described
time bet\veen
bet•veen 1996 and November

2007. For

such

(a)

The person or persons who requested the

(b)

Your understanding ofthe reason for the survey;

(c)

approximate date the survey was requested;

(d)

identify:

The approximate date when the field •vork
\vork was performed for each survey;
date the survey \vas completed;

(e)

(t)

Exhibit 1
l attached hereto at any

Your understanding ofthe person or persons to ,,,hom
whom the \\Titlen
\\TiUen survey was

Third Party Defendants Ans't\ers
Ans't\crs to Defendants' First Set of Interrogatories and Re<tuests
Relluests
for Production of Documents - l)age
J>agc - 7
F:\ WP6\G!\l\GENT!.LL.AN2
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(g)

H1e
nle cost of

(b)
(h)

identity

survey;
the

the surve:y.

Answer:

this

not

although the survey

who requested

exact date

Scott Gentilion."

it was per!i)rmed
h
per!iJrmed is

Party

The reason the survey was done lies

nex1 survey was
neXt

Land Surveying,

on July 10.
10.2007,
2007.
in the

surveyor by the name

exact date of
of1ha1
that sun;ey,
suney,

by FHA

a

"'vhat
..vhat that sun·ey
sun'ey showed, are

unkmHvn to Third Party
unkmnvn
INTERROGATORY NO.9: If you contend there are any material inconsistencies

between any of the surveys, please explain your understanding uf such material inconsistencies.
Answer: At this time Third Party Defendants have taken no position as to whether any
""r'''~\·'' At
material inconsistencies exist between any of the ""r'"~''"

not being apprized of all of

the surveys, nor do they have expertise in how to read the sun:eys.
suneys.
INTERROGATORY NO. 10: Please state the facts upon which you reiy
rely

connection

\yith your Second Affirmative
'>Yith

Answer: Due to the
.,"',_u,,' .. 1 of the part.ies greem,em,
greem•em. dated

and Lamon to abide by the provisions set tort.h
fort.h in
!8, 1998, and
18,

provisions of said

Third Party Defendants
Defend~mts Ans:\\crs
Ans\,crs to Defendants' First Set of Interrogatories and Requests
for Production of Oocuments - Page - 8
F:'WP6\GM\GENT!LL.t\N2
F:'WP6\GM\GENT!LL./,N2
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agreement, Third

had to

not

relocate the headgate in a
to

nc\v
He\-\' location,

a pipeline down

so

INTERROGATORY

NO.ll.~
NO.ll~

you

state

in col1JThection
comThection

your Third

up to the terms:
terms

agreement

an easement to

and

the

the

Plaintiff.
to the

\1/CfC
\'ierC

Third Party

INTERROGA]])RY
lNTERROGA.J])RY NO. 12;
12:

state

facts upon

rely in connection

with your fourth

Answer: The

actions constiiuk'<l
constiiuk>d a breach

the agreement and their ongoing

aUov,' access to the water were inequitable. During the time in \-vhieh
\vhich
dealings in refusing to allov.·
Wesley and Lamon were

the property, no rent was ever paid to the Third Party

Defendants.
Jna.smueh as Detendants are now seeking relief based upon a contract, and also
Defendants . .ina.smuch
seeking equitable assistance from

court, they are no! entitled to relief under the doctrine of

undean hanus.
hands.
INTI'~RROGATORY NO.
l~
INT"~RROGATORY
NO.l~

state the facts upon \Nhich you rely

connection

with your Film
Fiilli Affirmative

Third Party Defendants Answers to Defendants' First Set ofInterrogatories
oflnterrogatorics and RC<luests
Re<JUests
for Production of Documents - Page - 9
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Answer: For

to abide bv the terms

reasons sd
set

Section 1 and other

18, 1998.

no rent \vas
\Va5 ever paid to the Third

m

INTERRO(;ATORY NO.

14~

you

state

in connection

ly',<ith your

Answer:

!he
lhe

!8,
l8, i

agreement

covenant

and
and
INTERUOGATORY NO. 15:

state

upon

you

in connection

with your Seventh Affinllative
Affinnative
Answer:
18, 1998, statue of
18.

matter is
maHerls

thanl Det:em.ber
upon that agreement

15
1S

INTERROGATORY NO. 16; For each of
ofthe
the Requests for Admission set fbrth
forth below,
in which your ans\ver
ans"ver is anything
any1hing but an unqualified admission, please describe in fun
full and
complete detail the factual

upon which said Request

Answer: See earlier responses to the

Admission was ans\vered.

'''U,HR...:'><:'

Third Party Defendants Ans>vcrs
Aus.vcrs to Defendants' .First Set of Interrogatories and Requests
J>roduction of Documents --P~lge
Page - Ito0
for l>roduction
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a true and COITeCI
correct copy of any

Rf:QUEST FOR PR(liUl!:TJON
PR(lIUl!:TJON NO.
NO.1:
l:

stmement adver1iscment,

contract.
contract

deleted

you intend to

document

as an

exhibit at triaL
Response:

see

REQUEST Hl.I:LPRODUCTION
Hl.l:LPROnUCTION NO.2:
copies of every document,

UH-,'UU'_'-

correct, complete and legible

by you in reSf}011Se to

or

otl the

staie
state

Response: Please see

documents.
produce (la true and correct copy of any
or

letter, e-mail, deleted e-mail, memorandum.

document which relates to the

relationship of Defendants and 'ThirdParty
'Third Party Defendants Marcel and

the ab'Teement
a&Jteement of

Gentillon \\ith respect to

of the property described in Exhibit 1.
l.

Response: Please see attached documents.

REQUEST f'OR PRODlJCTION NO.
NO.4:
4: Please produce a true and correct copy of any

Jetter, e-mail, deleted
deJeted e-mail, memorandum, warranty, statement, advertisement, brochure,
invoice, receipt or other document upon

you base any portion of your claims.

auached documents.
Response: Please see at1ached

Third
Tbird Party Defendants Answers to Defendants'
Defendant's' First Set of .Interrogatories
Interrogatories and Requests
for Production of Documents -Page
- Page - .11
F:\WI'fi\GM'GEN'Tll.L AN2
F:\WI'fi\GM'GENTll.L
AN!
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REQUEST_f()B,J~R().Dl'CTION
REQUESTJ::()R~~R(2DI1CTION

aH listing agreements for the sale
and aU

Response: 'Ie> the

a true and correct copy

NO.
NO.5:
5:

attached Exhibit ii..

property described

no such document

Party

BJ':Q1JEST FOR I'RODlICTION
BJ<:QlJEST
I'RODliCTION NO.
NO.6:
6:
documents in any

produce true and correct copies of all

the attached l:xhibit !.
I.

to the

Response;

see

REQUEST F'OR
j<'OR I'RODUCTIO~ NO.
NO.7:
7:

nrt\(lH(',"

a true and correct

and all

pncc
pnce

associated

1.
l.

with the

REQUEST .FOR PROBPCTION NP.8:
NP. 8:

a true and correct

of any

Plaintiffs of the property

1.

described in the attached
Response:

... tV""" ....

""''''T"",·t to the acquisition

and ali
aU title insurance policies

REQUEST

of any

sec attached.
FOJ~

I>ROIHJCTION
J>ROIHJCTlON NO.
NO.9:
9:

produce a true and correct copy of any

and aU checks delivered by or on behalf of the Plaintifis
Plaintiffs in payment of the purchase price or

related dosing costs for the acquisition of the property described in Exhibit 1.
Response: Objection, if such document
see response 10
to [nterrogatory
lnterrogatofY

it is irrelevant and not discoverable, please

6.

Third Party Defendants Answers to Defendants' First Sci
Set of Interrogatories and Requests
for Production of Oocuments
Documents-- Page
Page~~ 12
F:\WP6\Glvf\i.JE!'<'TlLL AN2
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;RI!:QUEST
RI!:QUEST F'OR PRODI1CTION
PRODllCTION NO. Hk
Uk

produce a true

nny
correct copy of any

ponion of the purchase price of the
and all promissory notes delivered by Plaintiffs for any portion
propeny described
property

1.
L

the

Response;
Response: To

Defendants

REQUEST FOR PROD~1.CTION
PROD~l.CTlON NO,
NO. 11:
l1:

no such

produce a true and correct copy of any

v,hie],
v,hich \yere
\Yere

terms

f1iV'·llt't'1Pll.-r"

perl'Ormance

L

any
no such

Response:
N9~J2:

any all
aH documents which

REQUEST FOR PRODUCTION
PRODUCTION~tO.
~!._0. 13:

any all documents which

REQUEST

the

FOI~

PRODllCTION

support your '''''~{\t',f1
Response:

see

support your Third Affirmative lJelens,e.
Response: Please see attached d01:urnel1ts.
ao1:urne11ts.

REQUESTJtOR
REQUESTJ~'OR PRODUCTION NO. 14: Please produce any aU documents which

Third Party I>cfendants
Tbird
J)cfendants Answers to Ucfcndants'
Uefendanfs' Ji'irst Set
Sct of Interrogatories and Requests
for Production of Documents -l'agc-l'agc - 13
F:\WP6\G!\.1\GENT!LLAN2
F;\
WP6\GM\GENT!LLAN2

-101277

support your fourth Affirmative Defense.

Response: Please see aitached
anached documents.
REQUEST .FOR
,FOR PRODUCTION NO. 15: Please produce any
allY ali documents which
support your Fifth

Defense.

Response: Please see
sec attached docllmems.
documems.
REQUEST FOR I)ROnUCTION
t>ROl>UCTION NO. 16:P!ea!>le
16: P!ea!>le produce any
allY all documenb
documents which
support your Sixth Affirmatiye
AffirmatiYe Defense.

REQUEST FOR PROJ)UCTION ,i'l0.
.\'\0. 11: Please

any all documents •vhich
'''hien

support your Seventh

Response:

see attached
sce
.•
"

/'
/ . ",... PATEO t~ls,~
t~is .~.day
.day

.lamiary,
Jamiary. 1008.

/GregoryW.
/Gregory
W. Moeller
Attorneys. for Third Party Defendants

Gemillon,
Gent ill on,
Third Party Defendant

Marcel
Third Party Defendant

Scott Gentillon.
Third Patty Defendant

Third Party llefendants Ans'\vers
Ans,,,ers to Defendants~ First Set of Interrogatories and Requests
for Production of Oocuments
J)ocuments .· Page·
Page · 13
F:\\\,P6\GMIGENTllLA:\::
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•
SIA
STATE
IE OF IDAHO.

)

ss.
55.

County

On this

day

....

2008. before me. the undersigned. a Notary Public
in and for said StaLe,
Uoris GentiUon and&o1t
~md&o1t
State, personally appeared Marcel Gentillon, nods
..

"' ".---.-.~~--

Gentiffun, kllmVI1
Gentiffmt,
kt1mvn to me to be the persons \\hose names are subscribed to the \\'ithin
\vithin instrument
and acknowLedged to me that they executed the same,
same.

IN \VITNESS WHEREOF, f have hereunto set my hand
day and year in this

affixed my official seal the

first

~:~ERTIFICATE OF SERVICE

I hereby certif) that on this

. . . day

1008.
2008. Il caused to be served, via

CJass!\·fail.
U.S. First Class
!\·fail. postage prepaid, a true and correct copy of the f(m.•going
f<)ft"going to:
Charles C Just
Kipp L. Mam,varing
Mam.varing
Just Law Office
P.O. Box 50271
Idaho Falls. Idaho 83405

Dwight Baker
Jonathan \'V.
\\<'. Harris
Baker & Harris
266 West Bridge
Blackfoot Idaho 83221

l>efendants Ans·wers
Third Party nefelldants
Ans'wers to Defendants' First
for Production of Documents
Documents-- .Page.Page _ 15

Interrogatories and
und Requests

F:\\'VP6•.GM·GENf!LL.AN2
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Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
STATE OF IDAHO, COUNTY OF BINGHAM
CRAIG E. PETERSON and JANICE K.
PETERSON, husband and wife,

Plaintiffs,

vs.
VS.
WESLEY 1. GENTILLON and CONNIE
GENTILLON, husband and wife; LAMON M.
GENTILLON and LORI FA
FAYE
YE GENTILLON,
husband and wife, and JOHN DOES 1 THRU X,

Defendants.

WESLEY J. GENTILLON and CONNIE
GENTILLON, husband and wife; LAMON M.
GENTILLON and LORI FA
FAYE
YE GENTILLON,
husband and wife,

)
)
)

)
)
)
)
)
)

)
)
)
)
)
)
)
)

Case No. CV-07-2306

MOTION AND MEMORANDUM FOR
PARTIAL SUMMARY JUDGMENT

)
)

)

Counterclaimants,

)

)
)

vs.

)

CRAIG E. PETERSON and JANICE
JANICEK.
K.
PETERSON, husband and wife,

)
)
)

Counterdefendants.

)
)
)

In accordance with I.R.C.P.
LR.C.P. 56, Craig Peterson and Janice Peterson move the court for its
order granting partial su:rn.mary jUdgment
judgment on the issue: Are the Petersons bona fide purchasers
for value? This motion is based upon the pleadings of record and the affidavit of counseL
Motion and Memorandum for Partial Summary Judgment -Page
- Page 1
CV-07-2306
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FACTS
In December 1998 Marcel Gentillon and Doris Gentillon (the Gentillons) entered into an

GeIitillon and Lori
agreement with Wesley J. Gentillon and Connie Gentillon, and Lamon M. Geiitillon
Gentillon, all four of whom were acting in partnership. (Gentillon Partnership). (Affidavit of

Counsel, Exhibits B, C, and D). The agreement if fulfilled required the Gentillons to convey the
subject real. property to the Gentillon Partnership. (Affidavit of Counsel, Exhibits B, C, and D).
The agreement was never recorded.

(Affidavit of Counsel, Exhibits B, C, and D).

No

conveyance of title to the subject property in accordance with the agreement occurred between

c: .

the Gentillons
and the Gentillon
Gentillonsand
Gentilldn Partnership. (Affidavit of Counsel, Exhibits B, C: .and
and D):

As part of
ofthe
the agreement, a survey was performed in early 1999. (Affidavit of Counsel,
ExhibitsB, C, and
andD).
D). That survey was not recorded. (Affidavit of Counsel, Exhibits B, C, and
D).

In October 2006 Craig Peterson and Janice Peterson purchased from the Gentillons the
subject real property and title by warranty deed was conveyed and recorded October 2, 2006.

(Complaint).

Prior to the purchase, Craig Peterson visited the real property with Marcel

GentiHon. (Affidavit of Counsel, Exhibit A). Marcel walked with Peterson along a portion of the
Gentillon.
property where Marcel pointed out the boundary of the property and its extent. (Affidavit of
Counsel, Exhibits A and B).

Marcel had previous to Peterson's visit erected a fence to enclose his horses on the
property. (AjJidavit
(Ajjidavit of Counsel, Exhibit B). According to Marcel, the enclosure fence was
wassoleIy
solely
for convenience in securing his horses and not intended to reflect the boundary of the subject

property.

(Affidavit
(AffidaVit of Counsel, Exhibit B).

The fence was constructed of fiberglass rods

inserted into the ground and a single wire strung along the rods. (Affidavit of Counsel, Exhibits
A, B, C, and D).

At no time during Peterson's visit did Marcel represent that the electric

(Ajjidavit of Counsel, Exhibits A and B). Peterson did
enclosure fence was a boundary fence. (AjJidavit
not consider the electric enclosure fence as the boundary. (Affidavit of Counsel, Exhibits A and
B).

During Peterson'
Peterson'ss visit, Marcel noted that there was a survey stake out in an adjoining
field showing the boundary. (Affidavit of Counsel, Exhibits A and B). Describing the extent of
his land, Marcel told. Peterson that the land consisted of 13 acres. (Affidavit of Counsel, Exhibits
A and B). Marcel did not teU
tell Peterson anything about the earlier agreement with the Gentil10n
Gentillon
Partnership. (Affidavito/Counsel, Exhibits A and B).
Motion and Memorandum for Partial Summary Judgment -Page
- Page 2
CV-07-2306
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The GentillonPartnership
Gentillon Partnership had not posted "No Trespassing" signs or marked posts to

(AffidavilorCounsel, Exhibit D)
designate their claimed property. (AjfidavilorCounsel,
While he was visiting the property, Peterson observed a potato field adjoining the
Gentillons' property. (Affidavit of Counsel, Exhibit B). Peterson saw there was a center pivot

..
"

irrigation system resting in the adjoining field but did not see any indication of use or possession
Gentillons'ownership.
contrary to the Gentillons'
ownership. (Affidavit of Counsel, Exhibit B).
A title policy was prepared for the subject property. (Affidavit
(AjfidClvit of Counsel, Exhibit E).
The title policy confirmed that the absence of any adverse or contrary claims of title or

possession to the subject property.

(Affidavit of Counsel, Exhibit E).

When the Gentillon
GentiIlon

Partnership asserted interest in the subject property, the Petersons had the subject property
surveyed to establish the boundaries. (Affidavit of Counsel, Exhibit A). Due to the dispute with
the Gentillon Partnership, this action was filed.
ARGUMENT

Summary judgment is appropriate only when the pleadings, depositions, affidavits and
admissions on file show that there is no genuine issue of material fact and the moving party is
entitled to judgment as a matter oflaw. I.R.C.P.
LR.C.P. 56(
56(c)."
c)." Zollinger v. Carrol, 137 Idaho 397, 399,
49 P
p .3d 402, 404 (2002).
"As a general rule, a bona fide purchaser prevails against all adverse claimants, including
the true owner. Ogilvie v. Idaho Bank & Trust Co., 99 Idaho 361,582 P.2d 215 (1978). A bona
fide purchaser's rights have been held unassailable. See I.e.
I.C. § 55-909.

Jahnke v. M,'esa
M'esa

Equipment, Inc., 128 Idaho 562, 916 P.2d 1287(Ct. App. 1996).
"A bona fide purchaser is one who takes real property by paying valuable consideration
I.C. § 55-606; § 55-812. The theory
and in good faith, i.e., without knowing of adverse claims. I.e.
behind the rule is to protect innocent purchasers and to allow them to obtain and convey
unsullied interests. Generally, a person must take property through a 'conveyance' in order to be
afforded the protective status of a bona fide purchaser." Sun Valley Land and Minerals, Inc. v.
Burt, 123 Idaho 862, 853 P.2d 607(Ct. App. 1993).

The holder of title to property is the presumed legal owner of that property. Hettinga v.
Sybrandy, 126 Idaho 467, 469, 886 P
P.2d
.2d 772, 77
7744 (1994
(1994).
). One who purchases property is put on

notice of title disputes that a reasonable investigation would reveal. Duff v. Seubert, 110 Idaho
865,
870,719
865,870,
719 P.2d 1125, 1130 (1985). "As a general rule the owner of real estate in the absence
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of facts showing the contrary, is presumed to know the boundaries and area of his land, and a
buyer is warranted in relying on his representations with respect to such facts." Brooks v.
Jensen, 75 Idaho 201, 270 P.2d 425 (1954).

In the context of applying the principle of
ofboundary
boundary by agreement, a fence erected mer,;;:ly
mer,:ly
as ila barrier for animals and not for purposes of establishing a boundary is not evidence of a
may be aa boundary. Griffln.v.
Griffin. v. Anderson,
boundary, nor could it be sufficient to give notice that it maybe
144 Idaho 376,
376,162
162 P.3d 755 (2007); citing Cox v. Clanton, 137 Idaho 492,50P.3d
492, 50P.3d 987 (2002).
Indisputable evidence proves the Petersons had no notice or knowledge of the 1997
agreement between the Gentillons and the Gentillon ·Partnership, The· agreement was never
recorded. The 1998 survey was never recorded. In the depositions of Wesley Gentillon and
Petersonsshould
should have known of adverse. interests due to
Lamon Gentillon, they testified that the Petersons
the presence of the electric enclosure fence, the adjoining potato field, and the presence of a
resting center pivot.
The Gentillons testified that the simple electric enclosure fence was not intended to
represent the boundary of the property. As a matter of law, the court can determine that the
represerit
nature of the fence itself is insufficient to give notice to the Petersons that they
they should examine
the issue of boundary more closely.
The Petersons had the right to rely on the Gentillons'representation
ThePetersons
Gentillons' representation of the boundaries of
the subject property togetller
together with the amount of acreage in the subject property. No evidence
exists showing that the adjoining potato field and its resident resting center pivot so apparently
invaded the Gentillons' land as to put a purchaser on notice that an adverse use or claim may
exist. Rather, Craig Peterson testified that based upon his observations of the potato field and the
center pivot, he had no reason to question the Gentillons' representations of their boundary and
cehterpivot,
the acreage of their land.
Accordingly, the Petersons are bona fide purchasers. for value. of the subject property and
are entitled asa
as a matter oflaw to judgment quieting title to the subject property in their name free
of the Gentillon Partnership's claims.
DATED this b?;;) day of August, 2008.

~~~~~

KIPP L. MANW
MANWARING,
ARlNG, ESQ.
Attorney for the Plaintiffs
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I HEREBY CERTIFY that on the
day of August, 2008, a true and correct copy
of the foregoing document was served upon the person or persons named below, in the manner
indicated.

U Hand Delivered
U ~might Delivery

Dwight E. Baker
BAKER & HARRIS
PO Box 577
Blackfoot, ID 83221-0577
Gregory W. Moeller
RIGBY, ANDRUS & MOELLER,
PO Box250
Box 250
Rexburg, ID 83440-0250

~U.S.

Mail, Postage Prepaid

UFax

U Hand Delivered
CHTD. U
_9vemight Delivery
U~might
0U.S. Mail, Postage Prepaid

UFax

inda
mdaM.
M. Larse
Legal Assistant

Motion and Memorandum for Partial Summary Judgment - Page 5
CV-07-2306
Peterson v. Gentilion

84

AUG-22-2008
AUG-22-200B

13:54

STATE OF IDAHO
Bo.tmeville
County of BOiUleville
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KIPP L. MANWARING,
MANWARIN G, being first duly sworn under oath, deposes and states as
follows:

1.

I am the attorney for the Plaintiffs and have personal knowledge of the facts and

information contained in this affidavit.
infonnation
2.

Attached as Exhibit A and incorporated here by reference is a true and correct

copy of portions of Craig Peterson's deposition.

3.

Attached as Exhibit Band
B and incorporated here by reference is a true and correct

copy of portions of Marcel Gentillon's deposition.
4.

Attached as Exhibit C and incorporated here by reference is a true and correct

copy of portions of Wesley Gentillon's
Gentillon' s deposition.
5.

Attached as Exhibit D and incorporated here by reference is a true and correct

ofportions
portions of Lamon Gentillon's deposition.
copy of
6.

Attached as Exhibit E and incorporated here by reference is aa true and correct

copy of the title policy for the subject property.
DATED this ~day of August, 2008.

~~
ARING>ES<i'~

KIPP L. MANW
Attorney for the Plaintiffs

~

SUBSCRIBED AND SWORN TO before me this;;;__
this
day of August, 2008.

:l•Aidl2.~
:l'Aidl2.~
tf:#f-!ffy
tf:#f-!ffv

PUBLIC FOR IDAHO
Residing at Pocatello, Idaho
My commission expires 2.12.2010
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DISTRICT COUAT
S:VENTH JUDICIAL DISTRICT
INGHAM COUfjJY, IDAHO
Filed --;,""!:<ZJjJ~
!--.:C_
f;

CHARLES C. JUST, ESQ. - ISB 1779
ESQ.KIPP L. MANWARING, ESQ.
- ISB 3817
JUST LAW OFFICE
381 Shoup Avenue
P.O. Box 50271
Idaho Falls, Idaho 83405
Telephone: (208) 523-9106
Facsimile: (208) 523-9146

S

St

6 {P P '"

. Cl~~K-

By-______~LL~J~_
Deputy

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
STATE OF IDAHO, COUNTY OF BINGHAM
E.. PETERSON and JANICE K.
CRAIG E
PETERSON, husband and wife,
Plaintiffs,
VS
vs..

WESLEY J. GENTILLON and CONNIE
GENTILLON, husband and wife; LAMON M
M.
GENTILLON and L
LORI
ORI FAYE GENTILLON,
husband and wife, and JOHN DOES 1 THRU
X,
Defendants
Defendants..

WESLEY J.
J. GENTILLON
GENTlLLON and CONNIE
GENTILLON,
GE;-.JTILLON, husband and wife; LAMON M.
GENTILLON and LORI
L ORI FAYE GENTILLON,
GENTILLON,
husband and wife,
wife,
Counterclaimants,
vs.

CRAIG E. PETERSON and JANICE K.
PETERSON, husband and wife,
w ife,
Counterdefendants.
Counterdefendants.

)
)
)
)
)
))
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
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I HEREBY CERTIFY that on the
day of August, 2008, a true and correct copy
of the foregoing document was served upon the person or persons named below, in the manner
indicated.

U

Dwight E. Baker
BAKER & HARRIS
PO Box 577
Blackfoot,ID
Blackfoot, ID 83221-0577
Gregory W. Moeller
RIGBY, ANDRUS &
PO Box 250
Rexburg, ID 83440-0250

Hand Delivered
U_%emight Delivery
U.%emight
~U.S.
~
U.S. Mail, Postage Prepaid
UFax

MOELLER,

CHTD.

U Hand Delivered
~might Delivery
[kfU.S. Mail, Postage Prepaid
UFax

U

Linda M. Larsen
Legal Assistant
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Craig Peterson
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you paid for the property. I know what the answer's
going to be and I have no problem with that but just
for the record can you tell me what you paid for that
property?
MR
MR. MANWARING: I object to that and will
direct the witness not to respond to the question
based upon our prior responses in discovery that
we'll provide that information under a protective
order to be sent to counsel.
MR. BAKER: Thank you, sir.
Q. BY MR. BAKER: If I could draw your
attention to the second page of Exhibit No. *-011.
*-0 11.
A. Uh-huh.
Q. I notice a discrepancy in the dates. It
appears to me from the closing statements we've
received and the recording information regarding the
deed that you finished this transaction in October of
2006. But the second page is all dated in 2007.
A. Right.
Q. Can you tell me what led up to the
preparation and execution of the second page of
Exhibit No. *-0117
*-0 11?
A. We bought the property with the
intention of building down there. And unbeknownst -I didn't realize that you needed a 50-foot easement

1
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4

5
6
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8
9
0
1
2

3
4

5
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7
8
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DO
D1
Dl
~2

D3
D4

DS
D5

A. Doris and Janice's mother are sisters.
Q. Right.
A. And at the time Janice's mother was
alive and she happened to mention to Janice that
Marcel and Doris were selling their property. And,
of course, we've been down there several times and
I'd always admired that piece of property. And that
night I called Marcel and said do you mind ifI
ifi come
down and take a look at it. So thafs how we found
out about it.
Q. And this was about how long before you
consummated this transaction in late September of
2006?
A. It didn't take us long. We
We--- I looked
at the property. Janice and I went back and talked
about it that night. I put an offer together to them
the next day, and they thought about that offer
overnight and called and said, you know, we'll go
with it.
Q. So
SO maybe less than a week or ten days?
A. I would say less than four days.
assuming, took
Q. And then the closing, I'm assuming.
some time after that?
A. Yeah. I had to do some fmandal
fmancial
rearrangements, but it wasn't -- it didn't take too
Page 9 '

Page 7

1

to get a building permit. I didn't know that at the
time and we had plans drawn up that winter and we
were ready to go and I kind of hit that brick walL
wall.
I asked Marcel if he would mind putting
this in the agreement. And he had access to the
road, rights to the road, and I just wanted to have
something included in this agreement to convey that.
Q. Would it be fair for me to assume that
you raised this issue regarding this easement
2006?
sometime in March of 2007 rather than back in 20067
A. Yeah. I didn't know it until about this
time.
Q. And would it be fair for me to assume
that this all came about as you learned more about
this easement requirement in order to get a building
permit?
A. Exactly.
Q. Were you aware -- well, you heard
Mr. Gentillon testifY that he had put an ad in the
Thrifty Nickel?
A. Uh-huh.
Q. Is that accurate to your knowledge?
A. He told me that but that's not where I
found out about the property.
Q. How did you find out?

long to get that done either.
Q. I'm assuming order title insurance and
3
schedule closing and all of that?
4
A. Yeah.
5
Q. When you went down to -.
-- do I understand
6
you met with Marcel on the property prior to
7
purchasing the property?
8
A. Uh-huh.
9
MR. MANWARlNG: Is that a yes or a no?
0
THE WI1NESS: Yes.
1
Q. BY MR. BAKER: Can you tell me what
2
inquiry there was with respect to the boundaries?
3
Did you know -- let me not ask two questions at once.
4
4
It's tough enough to answer one at a time.
5
Did you know at the time specifically
5
6
what property Marcel and Doris were planning to sell?
6
7
7
A. They had told me 13 acres.
8
8
Q. Okay.
9
A. They said they'd been paying taxes on 13
9
0
PO acres, so I just assumed I was buying what Marcel and
1
~1
~l
Doris had as far as property. I knew it went to the
P2
2
river.
~3
Q. Right. And you knew the north boundary
3
~4
P4
line?
DS
D5
P.s
P.5
A. North, yeah. That would be the -- yeah.
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Yeah. The section line.
Q. Okay. And then on the west there in
front of the house, the garden spot, what did you
understand was the boundary line there?
A. West. I guess I really didn't-didn't -- there
was some fence posts there. The garden spot wasn't
there at the time so I wasn't really aware there was
a garden spot until we were talking about it today.
Q. And then on the south were you aware
that there was a fence there?
A. Yeah. I saw the fence line.
Q. And was aware that there was a main line
laid out along the fence?
A. Yeah. I saw the main line.
Q. Were you aware that there was a circle
on the property on the farm ground to the south and
west of the house?
A. Yeah, I was. But I guess I didn't -- it
was late September and I never did notice it going.
I don't know if it was at that time. I saw it parked
out there but that's about it.
Q. At the time had -- had there been
potatoes planted the prior year or had it been grain
the prior year?
A. I think it was in potatoes, yes.

1
2
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4

5
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u
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DO

Dl
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4
5

Q. Did that happen?
A. Yeah. Yeah.
Q. What did he tell you about that comer?
A. He just said that Scott had surveyed-surveyed -was it Scott? No. Who was the surveyor? Darren.
Darren. Darren had surveyed the property and this
was a stake from that survey.
Q. And where was the stake from that rock
outcropping?
A. I'm not entirely sure where the rock
outcropping is or what we're talking about, but I
think it's probably kind of where the center pivot
crosses. At the time there was a lot of weeds on the
property. Marcel hadn't been able to take care of
it. And corrals and -Q. Let me see ifi
ifI can't get an
understanding, and you can refer to either one of
these photos that you'd like.
One of them I have a Bates stamp as 132,
which is an aerial photo. I can't represent to you
what the yellow line is or is not. It's just a
yellow line as far as rm concerned. But that may
help in providing some perspective around where the
hog pen was and where this rock is.
The second one is, as I understand it,

3
4

5
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/Q
/0
21
/2
73
/3

114
~5

Q. Did the potato field run up to the edge
of the house?
A. Not to the edge of the house, no.
Q. Was there any boundary demarcation
between the potato fields and the house, a fence,
main line, anything that would -A. I think there was a single strand wire
fence or electric fence, yeah.
Q. Did you understand that to be the
boundary?
A. No, I didn't. It was a fence. I was
excited about the property. I could live with the
tenns and Marcel could live with the tenns and they
were happy. You know, we were moving in and we were
happy that we were getting the property. And that
was about it. It was a fence, a single line fence.
Q. Did you inquire about any boundary
markers or survey stakes, anything like that?
A. No, I didn't.
Q. Did Marcel show you where any stakes
were or show you where --I
-- I think he's suggested that
he pointed out a comer to you -A. Yeah, he did show me.
Q. --next
-- next to a rock pile?
A. Yeah.
i'••i"'f~~-~
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the bottom part of
of--- no -- the top part of Bates
144, which, as I understand it, is a photo from the
top of the hill catching a comer of the hog pen and
showing sort of where the edge of the field is. And
it's my understanding that this rock outcropping is
in this area outside of what's being farmed.
A. I'm not aware of any rock outcropping in
here. I've cut the weeds and tried to do a little
bit of rototilling in this area. Now
Now--Q. So
SO my question is -A. But you're talking about this area?
Q. Yeah.
A. Okay.
Q. And my question is where -- use any of
these if they're helpful, and if they are helpful.
If
IftheY're
they're not, why, say so. If they're helpful,
where would be your recollection of where Marcel
pointed this survey stake or the comer stake as
being?
A. I'm not entirely sure, but I was
thinking it was somewhere in here to indicate that -here or it could have been down here. rI just don't
recall for sure.
MR. MANW
MANWARING:
ARlNG: When you say it may have
been here, you're pointing to the lower photograph on

.....
".""",..,

.-.·-·
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Bates stamp 144 that shows some type of fence -THE WI1NESS: Yeah.
MR. MANWARING: -- post.
THE WI1NESS: Yeah.
MR. MANWARING: When you're saying or it
could have been here, you're pointing to the upper
photograph, the top photograph on Bates stamp 144.
You're pointing to an area in the somewhat center
upper right-hand portion ofthat photograph that
shows some differentiation apparently from the
farmland to what appears to be nonfarmland. Is that
what you're looking at? Is that what you're looking

1
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0
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3
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THE WITNESS: Yeah, I think so.
Q. BY MR BAKER: If!
Ifl can draw you to
Bates stamp 134. It's upside down. But the
photograph of the hog house with sort of a benn,
berm,
which I assume is over an irrigation line, does that
assist in any way in helping point out where that may
have been?
A. No, not really.
Q. What else did you do, if anything, to
ascertain the property lines on the west and the
south other than to have Marcel point out the
location of where the stake had been or was?

4
5
6
7
8
9
~0

i'i) 1

>. 2

D3

24
D5

negative, and this is one you didn't see?
A. You know, I don't know if that's the one
I saw or not.
Q. But you did see one?
A. I did see one, yeah.
Q. Okay. And you just can't recall exactly
where it was located?
A. Yeah. Right.
Q. And was it a marker of that type or was
it a steel stake?
A. I didn't read what was on it, but I
could identify it as a survey stake.
Q. Was the location of the stake out in the
field where the potatoes were or was it off the edge
of the field?
A. I don't think it was being farmed right
up against the survey stake, to my recollection.
Q. Have you since determined where the
comer-comer -- if you take a look at Exhibit No. *-002.
Have you since determined where the southwest comer
of the property you acquired is, according to your
deed?
A. Yeah. I had it surveyed.
Q. And that's well out into the fann field,
is it not?
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A. That's it. I've known Marcel for years
and I know him to be an honest man and I trust him
completely in his description.
Q. Did he represent to you that the fence
line was the boundary?
A. No, he didn't.
Q. Did he tell you the fence line was not
the boundary?
A. I don't recall him saying either way.
Q. And you didn't inquire?
A. No. No.
Q. There is a yellow marker, I think, with
an Arrow One -- I can't absolutely represent that to
you -- next to a fence post. And you never saw that
at the time you were purchasing the property?
A. I'm not sure exactly where that is.
MR. MANWARING: You're referencing the
photograph on Bates stamp 134 that at least has two
posts and some barbed wire around it with what
appears to be a survey marker adjacent to the post,
just for referencing purposes.
Q. BY MR. BAKER: And I apologize for the
question. I guess I was leading into that with the
assumption that you hadn't seen any survey stakes and
so I was just identifying in sort of a double

July 23, 2008
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A. Yeah.

Q. And that's not the same location as
where Marcel pointed out the survey stake to you?
A. Well, the survey stake we were looking
at was -- well, it was right here somewhere, I think,
one of these two, and I can't remember which one of
the -- but I thought it had to do with this center
pivot crossing the property.
Q. And so the stake that Marcel showed you
was outside the farm field?
A. I'm not sure what you mean by farm
field.
Q. Well, where the potato rows were, that
which was being cultivated.
A. It wasn't in the potatoes.
Q. What did Mr. Gentillon, Marcel, tell you
about the use of that comer for the circle? Did he
say that they have a right to use it or did he say
anything about it?
A. He really didn't say anything about it.
You know, in my naivety I just assumed that there was
some sort of an easement granted between Marcel and
the Gentillons. That's about the extent it went.
Q. Did you ultimately determine that there
was no easement?
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A. Yeah. After I purchased the property.
Q. And in purchasing the property, you
discovered there was nothing in writing about the
easement?
A. Yeah.
Q. And I take it you haven't addressed the
question as to whether there's some sort of an
implied or oral easement that might exist?
MR. MANWARING: I'm going to object as to
the nature of the question. It calls for a legal
conclusion. You can try to answer.
1HE WITNESS: Will you please ask it again.
Q. BY MR. BAKER: Yeah. I said you haven't
investigated as to whether there's an implied
easement, an oral easement, a non-written easement?
And Mr. Manwaring's objection is certainly
appropriate.
MR. MANWARING: Same objection.
THE WI1NESS: Since I bought the property,
I've searched some ofthe property deeds to see if
there is one, and I haven't found it. My title
search didn't show it.
MR. BAKER: I don't have anything further.
Thanks.
MR. MANWARING: I guess we're done.
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A. Because it took me more. They didn't -Q. Why did they object?
MR. MOELLER: Objection, calls for
speculation.
THE WITNESS: It's speculation.
Q. BY l\1R.
l'vfR.. BAKER: Have you ever run an
irrigation system, sir?
A. Have I run it? Yes, I have. Just
Just--Q. Your counsel objected based on your lack
of understanding. I'm simply trying to establish
that you do understand the need for pressure.
MR. MOELLER: Just so it's clear, my
objection was speculating about what they wanted. He
can certainly testify about what he knows.
MR. BAKER: And I'm simply trying to lay
that foundation.
Q. BY MR. BAKER: You understand that it
interferes with an irrigation system when too many
valves are opened on the system?
A. I sure do. I sure do.
Q. And you understand that you agreed that
you would not interfere with their irrigation system
in paragraph 1; am I correct in that?
A. I did on that paper. I did on that
paper. But they picked up the main line when they
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put the pivot there and they laid it down on the
south side and told Mr. Tominaga, Ray, that I didn't
need any water.
Q. Okay. Let's take this one step at a
time. Do I understand then that there is no problem
with respect to the residential lawn and garden
irrigation?
A. There was.
Q. And what was the problem?
A. I couldn't get over the lawn all I
wanted.
Q. You had the water one day a week?
A. One day a week.
Q. And that was consistent with their
irrigation schedule?
A. Yes.
Q. And that's what you agreed on?
A. Well, yes. That didn't bother me. The
irrigation down below.
Q. Okay. Let's talk about that.
A. Okay.
Q. So
SO the old irrigation system -- let's go
back to the map.

4

A. Uh-huh.
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Q. The old irrigation main line, what I
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A. No, it didn't.
Q. Just went that far?
A. It went clear to the river. It went
across Section 19.
Q. How far south did it go?
A. How far south? It went just behind the
pig pen.
Q. No. I'm talking-talking -- the main line, I
know where the main line went, but the land you
irrigated from that main line went where?
A. It went below the corrals, to the
corrals.
Q. How far south did it go?
A. Well, we could go measure it. The pig
house was down here and it went below there. And
then from then it diagonaled across and hit the south
line about mid farm, mid Section 24, and then went
down, straight down through to the river.
Q. This main line, did you irrigate with
hand lines or wheel lines to the south?
A. Absolutely.
Q. How far down-A. They irrigated that way.
Q. Pardon?
A. They irrigated that way.

EXHIBIT

tntreport@ida.net

~

understand generally followed the west blue line of
your property -A. Yes. It went right along this line
right here.
Q. Okay. And you're talking about a
diagonal line that crosses Exhibit No. *-002 from
generally the southwest to the northeast?
A. Yes. It come through my property right
here and down by the pig pen, and around the pig pen
and diagonal across the corrals and went back to this
line. I had a road that I could go clear down to the
river. And that pipeline went that way and down to
the river. And I irrigated off of that.
Q. Before-A. They irrigate off of it.
Q. Before the sale-sale -A. Yes.
Q. --how
-- how much of the ground was irrigated
from that main line going to the south?
A. Well, approximately eight acres. Maybe
seven and a half.
Q. Did the-A. Just this.
Q. Did the irrigation from this main line
extend to the south of your south boundary line?
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Q. Yeah. And I'm talking about you. You
did, too?
A. I did too before, yes.
Q. And before you sold this property, how
far down did you irrigate using this main line? Did
this go all the way to the river?
A. I irrigated this way.
Q. You didn't irrigate -A. Well, after they bought it-it -Q. I'm talking about before.
A. Before they went all the way to the
southbound.
Q. So
SO their access to water of the ground
that they were buying had to come from a main line?
A. Yes, it did.
Q. And they relocated this main line to the
boundary line?
A. No, not to the boundary line. To the
fence line.
Q. Okay. You put in a fence line?
A. Yes. After I planted the pasture, yes,
to keep the horses in.
Q. And you located that fence line, the
survey stakes that had been done by Mr. Leavitt,
didn't you?
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kind of fence was it?
A. It was a barbed wire electric fence.
Q. Okay. How many strands?
A. One.
Q. And how far were the posts apart?
A. 15,20 yards.
Q. You mean 15 to 20 feet?
A. Yes. There's 15 feet in a rod -Q. Right.
A. -- if you don't know.
Q. So
SO about one rod apart?
A. No. It was a little farther than that.
Q. And it ran all the way to the river?
A. Yeah, it did.
Q. And when Wes and Mont-A. Across this piece.
Q. It went all the way across that Section
19 property to the river?
A. Yeah. That was my ground.
Q. But you put the fence on the south line
extended where Mr. Leavitt had put the stakes?
A. Yes.
Q. And then, if I understand it correctly,
Wes and Mont placed the main line adjacent to that
fence that you put in?
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A. Well, yes, I putit to the side of my
pasture.
Q. Right. And the east end and the west
end were where Mr. Leavitt had put his survey stakes?
A. Well, I don't know. Did he recall that
in his testimony?
Q. I'm asking you. Do you recall -A. I don't recall.
Q. You don't know how you put the fence in?
A. I put the fence in on the edge of the
pasture that I was irrigating.
Q. And you didn't know whether it was next
to the survey stakes or not?
A. Yes. I don't know. But
But--Q. Did you just -A. I do know that this stake was out here,
that it was below the rock that -- if I recall his
name. Kelsey. Kelsey was the surveyor for the -and he told me after he surveyed -- I wasn't present
when he surveyed it, but he told me, he says, your
ground goes past that rock pile.
Q. So,
SO, again, back to the fence that you
~~-
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Q. And describe the fence for me. What
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A. Yes.
Q. As a matter of fact, the year before
they moved the main line, they irrigated from the
main line going underneath the fence, didn't they?
A. They went across-across -- no, they didn't
didn't--- I
put the fence when they -- when they -- they used to
irrigate from the main line, but I put the fence
across-across
-- I had my pasture planted.
Q. Right. And then you put the fence in?
A. Yes.
Q. And for one year they irrigated using
the old location of the main line and went underneath
the fence to irrigate their ground to the south;
isn't that true?
A. I don't -- I don't recall but I thought
that they irrigated across my pasture. Is that
right, boys?
Q. And that's true.
A. That's true. They irrigated across my
field. That's how the pasture gets started.
Q. And they irrigated not only across your
pasture but underneath the fence that you put on and
then irrigated their ground to the south of it?
A. I don't think I had the fence there.
Q. Not even one year?
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Q. Towhat?
A. To my house, my property.
Q. Until you sold it to Mr. Peterson?
A. Yes. And I conveyed the rights to him.
Q. On October 2nd of2006?
A. Well, I thought it went with this, yes.
Q. But seven months later you're conveying
an easement over ground you don't own; is that
accurate?
MR. MOELLER: So what's your question?
THE WI1NESS: What's the question?
Q. BY MR. BAKER: Is that accurate?
MR. MOELLER: Why don't you restate the
question.
Q. BY MR. BAKER: Sure. On October 2nd,
2006, a deed was recorded by which you conveyed
property to Mr. Peterson. In March of 2007, seven
months later, you're trying to convey an easement
over ground that you don't own. Am I correct or
incorrect on that?
A. Are you saying -MR. MOELLER: Objection, calls for a legal
conclusion.
Q. BY MR. BAKER: Go ahead.
A. Are you saying that I sold the property
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Q. Okay. And what did the ad in the
Thrifty Nickel say, as you recall?
A. 13 acres with house, shop, and farm
ground and a river frontage.
Q. Did it include a price?
A. Yes.
Q. What was the asking price in the Thrifty
Nickel?
A. It was 395,000.
Q. Okay. And what happened after that was
published?
A. We talked.
Q. You and Mr. Peterson?
A. With Mr. Peterson, Mrs. Peterson.
Q. Where?
A. At my home.
Q. Did he ask about the boundaries of your
property?
A. Yes.
Q. Did you point those out to him?
A. Yes.
Q. And what did you point out to him? And
you can use Exhibit No. *-002 to demonstrate this if
you want. What did you tell him were the boundaries
of your property?
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without an easement down it?
Q. I'm saying, sir, that the easement, the
second page, has no legal effect because you had
nothing to sell or convey in 2007
2007.. You had already
sold it in 2006.
A. I had it -- I already had it when I had
my deed, sir, and it should have been wrote up with
the deed. It should have been wrote up with the
deed.
Q. And it's your understanding that you
owned the entire -A. Property.
Q. -- 30 foot easement from the county road
all the way to your property at the time you sold it
in 2006?
A. I owned it from when I bought the
property from my father.
Q. The next question-question -- let's talk about
the sale to Mr. Peterson. Did he approach you or did
you approach him regarding selling the property?
A. I put an ad in the Thrifty Nickel.
Q. And how long was that before the sale
was consummated?
A. A week. Maybe three or four days. I
don't know.
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A. I told him I had my house and 8.4 acres
and I had this Section 19 with -- anyway, it was 13
acres, right at 13 acres with the two lots.
Q. Did you tell him that you owned ground
that went down under where the pivot was located?
A. Yes.
Q. You told him you owned the ground where
the pivot was?
A. I told him I let the boys go through
there.
Q. Did you tell them that you had already
agreed to sell that property where the pivot went
through?
A. No, I didn't. But they didn't offer to
pay me.
Q. And so since they hadn't offered to pay
you, you thought you could turn around and sell it a
second time?
A. No, sir.
SO did you tell Mr. Peterson that the
Q. So
pivot went across this corner or not?
A. Yes, sir. I told him the pivot
pivot--- I
give them the right to cross that.
Q. And at the time there was spud rows
already laid out across that corner, was there not?
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A. Yes. They were over on this other side.
Q. And the pivot tracks were clearly
visible to someone that would look?
A. Yeah.
Q. And you'd already fenced the property
down on the south line?
A. I fenced that before.
Q. And the fence was still there?
A. Yes.
Q. Did you point out that fence as being
the boundary line?
A. No. I told him that rock-rock -- the ground
went a little farther than the rock.
Q. Down into where the pivot was?
A. Yeah. Uh-huh.
Q. So
SO you told him -- you told Mr. Peterson
that the ground you were selling conflicted with -A. A little farther south.
Q. And you told him it conflicted with
where the pivot was?
A. Yes. Yes.
Q. And so you agreed to sell the property
to Mr. Peterson that you were already obligated to
sell to Wes and Mont under this agreement?
A. No. I didn't sell that property to
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Mr. Peterson. I granted-granted -- I told him that I'd
already -- the boys was running over that property.
Q. And you told him that?
A. Yes.
Q. And what did he say about that?
A. He said it was all right. He understood
then.
Q. Was it wife present?
A. Yes. I think she was.
Q. And do you recall any of her response?
A. No.
Q. What did you tell him about the fence
line, if anything?
A. I told him it was to hold my horses in,
that pasture did.
Q. Did you tell him that the fence line was
the boundary line?
A. No.
Q. Did you tell him that there were survey
stakes down there that would identify the boundary
line?
A. There should have been.
Q. My question is did you tell him -- did
you tell him about that? Did you tell him there were
survey stakes there?
~~
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A. No. I didn't tell him. I knew that the
stake down - down that Mr. -- what's his name -- was
farther down.
Q. Mr. Leavitt?
A. No. Kelsey told me that I had property
below the rock, the stake was down below the rock.
Q. And so you told Mr. Peterson that?
A. Yes.
Q. Did he go down and look at that?
A. We went down but there was nothing
there. They'd been tore out.
Q. So
SO you and Mr. Peterson went looking for
that corner?
A. Yes.
Q. And was that before he bought the
property?
A. Yes.
Q. And how long before he bought the
property?
A. Maybe a couple days.
Q. Did he indicate that he needed a survey
or wanted a survey?
A. Well, yes, we needed a survey and he did
survey it.
Q. Before the sale?
Page 65
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A. No. After the sale.
Q. So
SO he bought it relying on what you had
told him about the property?
A. Absolutely.
Q. And what did you tell him about the
fence? Did you tell him the fence was the boundary
or did you tell him the fence was not the boundary?
MR. MOELLER: Objection. That's been asked
and answered.
THE WITNESS: Pardon?
MR. MOELLER: I said that's been asked. and
answered, but you can answer it again.
THE WITNESS: Same question.
Q. BY MR. BAKER: Yeah. And what's the
answer?
A. Same answer.
Q. And what was that?
A. That was that the fence was there
before.
Q. Before what?
A. Before the pasture.
Q. My question is about the location of the
fence and the boundary. And my question is what did
you tell Mr. Peterson, if anything?
A. I told Mr,
Mr. Peterson that there was --
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that the property was 450 feet south and straight to
the Section 19.
Q. And that's not then where you had agreed
to sell to Wes and Mont?
A. Pardon?
Q. That's not the same as where you had
agreed to sell to Wes and Mont?
A. I think that -Q. The 450 feet is all the way down to the
comer, is it not?
A. 480 feet. Excuse me. That's where it
is.
Q. Okay.
A. That's where it was surveyed, originally
surveyed, and that's why I got this Section 24 and
Section 19.
Q. Okay.
A. And two parcels.
Q. Did you and Mr. Peterson attempt to
locate any survey stakes any other place thanjust
than just on
the southwest comer?
A. Just this here.
Q. Didn't go down to the river?
A. No.
Q. Did you tell him about the Leavitt
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A. I didn't go -- I never went down along

the river.
Q. And so you didn't point out -A. To this point. To this point.
Q. So,
SO, once again, just to be clear here,
did you or did you not point out to Mr. Peterson the
Leavitt survey stakes?
A. No, 1I didn't. It was -- they were there
but that 480 feet was right there. And this point is
here.
MR. MOELLER: By "right there" when you say
the 480 feet, could you be more specific so the
record knows what you're talking about.
THE WITNESS: There's an outcropping.
MR. MOELLER: That's the rocks we've been
talking about.
THE WITNESS: A bunch of weeds there. And
that was below that outcropping.
outcropping, but it wasn't there.
There was nothing there. They were farming it.
Q. BY MR. BAKER: Right. But the Leavitt
survey stake is to the east and above the rock at the
end of your fence?
MR. MOELLER: By above you mean north?
MR. BAKER: North and east.
THE WITNESS: Well, that fence
-- I
fence-l?age
Page 69

Page 67
1

2
3
4

5
6
7
8B
9
o0

1
2
3
4
5

6
7
B
8

9

o0
1
D
t> 2
D3
p
P4
t> 5

survey stakes?
A. I told him that I had the fence there,
yes, I put the fence for my pasture.
Q. Did you tell him that you put the
pasture where the survey stakes had been done by
Mr. Leavitt?
A. No.
Q. Did you point out the Leavitt survey
stakes?
MR. MOELLER: Objection. That's been asked
and answered several times as well.
THE WITNESS: Same answer.
Q. BY MR. BAKER: What is it?
A. IJ told you.
Q. I don't recall.
MR. MOELLER: I believe he told him that it
went past the rocks.
MR. BAKER: A survey stake went below the
rock but not the Leavitt survey stakes.
MR. MOELLER: No. I think he told him the
property line went beyond the rocks.
THE WITNESS: Yeah.
Q. BY MR. BAKER: And my question was did
you point out the other survey stakes, the ones that
didn't go below the rocks?
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fenced -- I cut that comer off with the fence --.
--·
Q. BY MR. BAKER: And so you told
Mr. Peterson that the -A. -- so that the circle would go through.
Q. --that
-- that the boundary line was really out
in the field the other side of the fence?
A. That's what I did.
Q. And you didn't bother to tell him about
the survey that had been done by Mr. Leavitt?
A. Well, no. No. Because it was-was -- it was
never recorded.
Q. Did you know it hadn't been recorded?
A. Huh?
Q. Did you know it was not recorded?
A. Yes, I did. Yes, I did.
Q. Was that important to you at all?
A. You bet it was important.
Q. Why?
A. It was up to them to report it.
Q. To record it?
A. Yes.
Q. You had to sign the deed, didn't you?
A. I signed the deed.
Q. You never signed the deed to Wes and
Mont?
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A. High blood pressure, heart pills,
thyroid. What else, Doris?
Q. That's fine. These are all medicines
that are prescribed by a doctor?
A. Yes.
Q. How are you feeling today?
A. Nervous and stressed.
Q. How is your hearing?
A. Very poor. I have hearing aids.
Q. Have you been able to hear adequately
today during the deposition?
A. Well, I've been trying.
Q. Ifi
If! ask you a question and you don't
hear it clearly, please don't answer it. Okay?
A. All right.
Q. And tell me you didn't hear it clearly.
I want to talk with you for a second
about the controversy concerning the water in
paragraph 1 of
ofExhibit
Exhibit *-001. You testified when
Mr. Baker was asking you questions that after they
moved the main line, you could only access the water
at one point?
A. Absolutely.
Q. And then you said it took you a whole
year to water the pasture. Could you explain what

1

A. It took me the whole summer.
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Q. The whole summer?
A. My neighbor on the north asked me what
was the matter.
Q. Before you moved -- before they moved
the main line, how many points of access did you have
off the main line?
A. I must have had 15, you know, clear
across at an angle to water that, and IJ watered it
good.
SO you went from 15 access points to one
Q. So
access point?
A. Yes.
Q. Let's talk about how this Exhibit *-001,
this document, came to be. Who prepared that
document?
A. They did, their lawyer.
Q. And who was their lawyer?
A. Let me think.
Q. It's not critical if you don't remember.
TilE WITNESS: Doris, who was he?
TIIE
DORIS GENTILLON: Can I answer?
THE WITNESS: It started with an M.
Q. BY MR. MOELLER: Was it Mr. Meacham?
A. Meacham, yes.
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you meant by that?
A. You move the line 30 feet and water.
And beings it's pasture, I let
Jet it run 24 hours so it
will last a little while. And then I'd swing it over
and add more pipe and irrigate another one. And I
kept swinging that line where I should have had 1O,
I 0,
11,12
11, 12 heads to go boom, boom, boom, boom that way.
I thought when they picked up that main line, that I
would be able to go north and south just like them on
the main line, just like T ominagas was watering. But
no. They put a solid set there. Then the boys
didn't tell
teU me they were going to shut the water -- I
wouldn't have water every day. I wouldn't have put
up with that one minute.
Q. So
SO could you explain why it took a whole
year to water just one pasture?
A. Because -- that whole summer.
Q. Whole summer. Excuse me.
A. Because I had that many moves to make.
Q. And how often were you allowed to
irrigate?
A. One day a week.
Q. So,
SO, in other words, because you were
only allowed one day a week, it took it a whole year
to cycle through the whole pasture?
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Q. Greg Meacham?
A. Greg Meacham.
Q. And was he your attorney?
A. No.
Q. Has he ever been your attorney?
A. No.
Q. Who role, if
ifany,
any, did you play in the
drafting of this agreement?
A. I didn't have anything in the drafting
of this.
Q. Who presented this agreement to you?
A. Mr.-Q. Meacham?
A. -- Meacham.
Q. And where did you meet with him?
A. Up in his office.
Q. And that would be in Idaho Falls?
A. In Idaho Falls.
Q. Were you involved in any negotiations
with him?
A. Negotiations?
Q. Let me teU
tell you what I'm -A. Yeah, all the time.
Q. So
SO did you tell him things about the
agreement that you liked and things that you didn't
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A. Yes. We told him on this water
delivery.
Q. So
SO paragraph 1 was very important to
you?
A. We was about to turn that down and
Mr. Moyer told Doris, you be quiet.
Q. Who's Mr. Moyer?
A. Mr. Meacham.
Q. Mr. Meacham. Okay.
A. Told her, you be quiet. I think the
boys remember that.
Q. So
SO you insisted that paragraph 1 be

3
4
5
6
7
8

9

o0
1
2
3
4
5
6
7
8
9
D0
1
2
3
4
5

9

0

~~~

A. Well, I did. I did, but reluctantly.
Q. Now, at the time this agreement was
made, how long did you think it would take to be
completed from the time you signed it to the time
everything was done and this was over? How long did
you think it was going to take?
A. I thought it would be done right now.
Q. When you say "right now," what do you
mean?
A. Well, within a week.
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Q. --with
-- with any deeds to sign?
A. No.
Q. Did they ever come to you with a survey
and ask you to look at it and said, Uncle Marclel,
Marc•el,
does this look good to you?
A. No. No. Never.
Q. From the time this agreement was signed
until today, who has paid the property taxes?
A. I have.
Q. At the time you conveyed this land to
the Petersons, which is the subject of this
controversy, were you aware that there was any land
that had not been conveyed to Wes and Mont that
should have been?
A. No.
Q. And why weren't you?
A. Why weren't I?
Q. Let me rephrase that. Did anyone tell
you that you had land you stilI
still needed to deed to
them?
A. No.
Q. And this had occurred about eight years
earlier?
A. Yes.
Q. Was there a title search associated with
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Q. So
SO this was dated December 18, 1998?
A. Uh-huh.
Q. So
SO you thought that within a week all of
the documents would be signed?
A. Well, it didn't take me that long to
sell it to -- sell my property to -Q. Petersons?
A. -- Petersons.
Q. In fairness though, you did know there
needed to be a survey, so you certainly expected it
would take a little longer than a week, didn't you?
A. Oh, yes. Yes.
Q. Did you think.
think it would take more than a
year?
A. No. No. No, it wouldn't take -Q. After this agreement was signed, when
was the first time Wes and Mont came to you with a
deed to sign, if ever?
A. Well, I don't know. I don't know. We'd
have to look at that document there, when that was
signed.
Q. As far as -- let me rephrase my
question. Did Wes and Mont ever come to you after
the first year -A. No.

!
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the sale to Petersons?
A. Oh, you bet there was.
Q. And did the title search show that you
couldn't convey to them the land you were conveying
to them?
A. No. It went right through.
Q. When was the first time you knew there
was a problem?
A. When they picked up the main line and
moved it.
Q. When was the first time you knew there
was a problem with property not being deeded that the
agreement contemplated maybe should have been deeded?
A Wen,
Well, after the deposition of Darren. I
remembered that Mr. Kelsey was the surveyor and he
told me that that rock down there, the point was
beyond the rock on the other side of the rock
cropping.
Q. Was there a time when
when--- either a letter
from Mr. Baker or from Wes or Mont -- you were
contacted about signing a deed in the last few years?
A No. No. No -- oh,
ob., one time, yes. On
the riparian ground on Section 26.
Q. And when did that take place?
A. Mr. Baker sent me a summons or a-a --
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Q. Was it a letter?
A. A letter threatening me with a lawsuit.
Q. And when was that? If I tell you it was
in 2007, would that sound right, last summer?
A. Last summer. I think so. Last summer.
That was on another piece of property that I had sold
to Chad Park and it was a land patent and I sold that
to Mr. Park -- to Chad, my grandson. He wanted to
set a trailer house up, and that was in my name.
That wasn't in Maurice's name. That land patent is
in my name.
And when we divided Taylor place to buy
the section out on the desert, the Federal Land Bank
divided Taylor place in half. I took the west half
and Maurice took the east half. And that -- the
BLM -- the riparian ground -- that was riparian
ground. When we bought Taylor's place he says, you
don't own nothing on the south side of the highway,
that is riparian ground and I've been trying to buy
it, but we bought the ground north of the highway.
Q. Marcel, getting back to this transaction
which is the controversy here, do you feel that you
ever did anything deliberately to deceive or mislead
the Petersons?
A. No, I never did.
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A. Yes, I would have.
Q. And you didn't ever tell Wes and Mont
you were having trouble with Tominagas?
A. They told Wes and Mont.
Q. Who told them?
A. Tominaga. Tominaga told me Wes says
that you don't -- he don't have any water. You've
got the right -- we've got it. He didn't want me
using it at all.
Q. So
SO as a practical matter, just
mechanically, you could have accessed water all the
way down that main line?
A. I could have if they'd let me.
Q. Right. Okay.
A. They didn't let me.
Q. This contract that was drafted in
Mr. Meacham's office, how many times did you meet
with Mr. Meacham before these documents all got
prepared and signed?
A. One day. One time, right Doris?
DORIS GENTILLON: That's aliI
all! remember.
THE WITNESS: In Mr. Meacham's office.
Q. BY MR. BAKER: Was there two drafts of
the agreement then?
A. Not that I know of. I never seen any
Page 105
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Q. Do you believe that you did anything
intentionally to deceive or mislead Wes and Mont?
A. No. No.
MR. MOELLER: Okay. That's all I have.
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FURTHER EXAMINA
EXAMINATION
nON
BY MR. BAKER:
Q. I've got a couple other questions. You
indicate that Wes and Mont had solid set this ground
with the replaced -- or the moved main line?
A. Uh-huh.
Q. Was there anything preventing you from
just taking the valve opener off of that solid set
and hooking yours up?
A. Mr. Tominaga objected very much. If!
Ifl
opened it, he'd have to go down and shut them all
off. I have to go shut his lines off. He'd have to
go down and turn them all on, and he didn't want to
do that.
Q. So
SO it took some cooperation to get water
out ofthat line, correct?
A. Yeah. And I was willing.
Q. And had you been able to work that out,
you would have had access all the way across that
field, wouldn't you?

1

two drafts.
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3

Q. Well, you indicated that you had
objected to some of the provisions?
A. Yes. Well, I objected, yes.
Q. And I assume some of those things -A. But Mr. Meacham says, oh, hush up,
Doris.
Q. Did you change some of the things at any
time?
A. No. They wouldn't let us change.
Q. It was simply put in front of you and
you were forced to sign it?
THE WITNESS: Well, what about that Doris?
MR. MOELLER: You can't ask her.
THE WITNESS: Yeah.
Q. BY MR. BAKER: You didn't have any input
in it?
A. We had input but we didn't get no
output.
Q. It was your intention to enable Wes and
Mont to buy this property so they could put a circle
around it though?
MR. MOELLER: Asked and answered. You can
answer it again, though.
THE WI1NESS: Would you please repeat that?
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day it is.
Q. Okay. Who put the pivot on?
A. Reinke. That would be Rain for Rent.
Q. Can you spell Reinke for our reporter?
No?
A. Could you?
Q. Is it R-e-i-n-k-e?
A. Something like that. I'm not good at
spelling.
Q. See, I could do it.
Who paid for that pivot?
A. We leased it. We're making payments on
a lease.
Q. It's a leased pivot?
A. Lease with option to buy.
Q. Have you exercised the option?
A. It's a five-year lease and the five
years haven't come up.
Q. Okay. Do you know when the five years
comes up?
A. I think it's-it's -- I'm not sure-sure -- this
November. I'm not sure.
Q. This year?
A. Yes.
Q. Why did you have to put a pivot on for
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Tominaga?
A. It does a lot better irrigation. You
can run more ground. It's just practical, better
yield.
Q. Was it a requirement that he made or did
you decide to do it?
A. He didn't want -- he didn't like hand
lines. No one likes hand lines.
Q. I can understand that. So as part of
this lease agreement with Tominaga a decision was
made to put a center pivot on there in order for him
to lease it?
A. Correct.
Q. Now, let's go to Exhibit *-001 that
we've referenced here. You'll have to turn back, I
believe. Do you recognize Exhibit *-001?
A. Yes.
Q. Does your signature appear on the last
page of Exhibit *-001?
A. Yes.
Q. I should say the second to the last
signature page. But that is your signature?
A. Yes.
Q. All right. Explain to me the background
for this agreement.
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A. Would you be more specific?
Q. Sure. What was the reason that you
decided to enter into this agreement?
A. The agreement to purchase this farm?
Q. Yes.
A. Because that's -- we want to cover our
bases.
Q. What do you mean by that?
A. Have it down in writing, make sure
everything is done right.
Q. Why were you interested in purchasing
this farm?
A. You what?
Q. Why were you interested in purchasing
this farm?
A. Well, we was in the farming deal at the
time and we -- Scott said that he wanted to sell the
farm and we was renting it at the time.
Q. So
SO prior to December 18th, 1998, you'd
been renting the fann
farm that's about 65 acres from
Scott?
A. Yes.
Q. How long had you been renting it?
A. I think we rented it, I'm not sure, but
approximately six years.
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Q. Was that under a written -A. Yes.
Q. -- rental agreement?
A. Yes.
Q. Do you still have a copy of that?
A. No.
Q. Do you know where a copy may be?
A. I don't.
Q. Wasiteverrecorded?
A. No, not that I -- not to my knowledge.
Q. And how much was the lease terms for the
65-acre farm under that lease agreement?
A. I couldn't tell you that.
Q. Do you have any idea?
A. No, I don't. It's been so long. I
don't.
Q. Do you know whether it was per acre or
just a full amount of lease for a crop season?
A. I'm not sure.
Q. Not sure. Scott apparently wanted to
sell that piece of property and the partnership was
interested in buying it?
A. Correct.
Q. Now, explain to me your relationship to
Scott Gentillon.
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A. Scott is Marcel's son, so Marcel would
be my dad's brother.
Q. So
SO Marcel is your uncle?
A. Yes.
Q. And you and Scott are cousins?
A. Yes.
Q. Am I correct in understanding that the
partnership undertook the responsibility of getting
this agreement put together?
A. No.
Q. Who did?
A. We purchased from Supreme as our
landlord or we financed it through Supreme. Their
attorney did the agreement.
Q. Okay. So, if!
ifi understand right, you're
purchasing this from Scott; you're financing it
through Supreme?
A. Yes.
Q. And Supreme's attorney put this
agreement together?
A. Yes.
Q. And did somebody at Supreme suggest that
their attorney would do this or did you ask them to?
A. Supreme's lawyer, they did the-the -- they
did the financial. They did the paperwork.
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want in our agreement?
A. Not that I know of
o£
Q. When did you.first see this agreement?
A. I don't know the date. All I know, we
all met up in Idaho Falls at the lawyer's offic{: and
we all signed it.
Q. Was that the first
first-time
'time you saw it?
A. Yes.
Q. Had anybody sent you a draft or a copy
before then?
A. I don't know. I can't remember but 1l
don't think so. I don't know.
Q. So
SO what you're telling me is your
recollection today is you don't remember seeing
anything about this agreement until you showed up on
whatever day that was at the attorney's office?
A. It's been so long I don't know. I can't
remember.
Q. Okay. If you'd look at the recitals
that are listed in that agreement on the first page.
A. Right here?
Q. No. The recital section right here.
A.Oh.
A. Oh.
Q. I'll give you just a moment to review
all of those and then we'll go through a couple of
Page 21
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Q. Okay. So apparently a condition of
financing from Supreme was we need to have this
agreement in writing and we'll put it together?
A. Correct.
Q. Who gave Supreme the information for
this agreement?
A. I don't know.
Q. Didyou?
A. No.
Q. Did any member of the partnership?
A. Not that-that -- not to my knowledge. II
think he gathered it from maybe Scott to get the
think.
description. I don't know.
Q. So
SO you didn't supply any ofthe
information that you see in here?
A. Notme.
Q. Did anybody in the partnership?
A. I'm not
not--- I don't know. Not to my

knowledge.
knowledge.
Q. Okay. So to your knowledge nobody in
the partnership said, hey, Supreme, here's the telms
te1ms
we want in our agreement?
A. Repeat that.
Q. Sure. To your knowledge nobody in your
partnership said, Supreme, here are the provisions we
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them with you.
Okay. First it refers to Exhibit *-A.
If you would look at Exhibit *-A, which is rIght
ritght at
the end of that sheet, I believe. Do you remember
seeing this Exhibit *-A the day you signed that
agreement?
A. No.
Q. Do you remember looking at any kind of
map or survey the day you signed this agreement?
A. Not that I'm -- not to my knowledgl~.
knowledg,~. I
can't remember if I did or I didn't.
Q. What did you understand you were going
to be purchasing as part of this agreement?
A. The agreement was the pivot go around,
and that's the reason we wanted to purchase it so the
pivot would go around.
Q. So
SO you're purchasing Scott's farm?
A. Yes.
Q. That's about 65 acres?
A. Yes.
Q. And the idea was we're going to bUly
buy that
plus anything that encroaches on anybody else's
property for the pivot?
A. It would -- Marcel had this riparian
ground down in the corner.
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Q. And you're pointing at an item marked 16
on Exhibit *-A?
A. Correct.
Q. Okay.
A. We would do some land swapping to make
this pivot go around.
Q. And what would be the land swap that you
understood would take place?
A. So we could get this corner to come to
adjustment
ustment so it would miss
the end and somehow the adj
this -- it would go past the pig pen with no problem.
Q. Okay. So what you're showing me is that
little triangle that's marked as 16 -A. Correct.
Q. --on
-- on Exhibit *-A of Exhibit *-001, that
was going to be transferred and some exchange take
place so that the southwest comer of the parcel
marked as T-10032 on Exhibit *-A, that comer piece
would allow that pivot to cross through?
A. Correct.
Q. Anything else that was going to take
place with this agreement as far as the property
purchase?
A. To my knowledge, yes.
Q. What was that?
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would work so that we know what we're talking about
as it relates to this Exhibit *-001.
A. I don't understand what you're saying.
Q. Sure. Can you describe what a comer
catcher does, how it works on a center pivot?
A. It picks up the ground where the pivot
will miss.
Q. So
SO it's kind of an extension on the end
of the pivot?
A. I guess. I don't have one.
Q. All right. You don't use a comer
catcher?
A. I don't use them.
Q. All right. So from your understanding
of the definition of pivot in this agreement, it just
meant to have the circle go full circle without the
corner
comer catcher?
A. This is a half circle.
Q. So
SO your understanding was this would go
the half circle without the comer catcher?
A. Right.
Q. And was it your understanding that a
survey would be required?
A. Yes.
Q. And do you know when that survey was to
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A. That was it.
Q. That was it. Okay. On the recitals it
references a definition of pivot. Do you see that
definition there of pivot?
A. Oh,yeah.
Q. I'm going to read that and I just want
to have you confinn
confirm that I'm reading it correctly and
then I have to ask you a question about it. It's
pivot herein means a center pivot irrigation system
with an end gun but without a comer catcher in the
manner marked on Exhibit *-A designed for the most
effective coverage.
Did I read that correct?
A. Correct.
Q. What did you understand that to mean?
A. It will go around without no problem.
Q. And what would a comer catcher be?
A. We don't have no comer catcher.
Q. What I'm asking you is what would that
be?
A. The comer catcher?
Q. Yes.
A. Pick up the comer.
Q. I understand what you're saying, but I
just want you to explain for us how a comer catcher
...
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performed?
A. I don't have no date. I couldn't tell
you.
(Exhibit *-015 marked.)
Q. BY MR. MANWARING: Ignore this one.
This is marked as Exhibit *-015 and I want to ask you
if you recognize that exhibit?
A. Yes.
Q. And how do you recognize that?
A. It's got my name on it.
Q. That always helps. What's the date of
that?
A. It says the 18th day of
ofDecember.
December.
Q. And what's the date of the agreement
we've just been looking at?
A. 18th.
Q. Do you know who prepared this warranty
deed that we're looking at in Exhibit *-015, this
one?
A. First American Title.
Q. And was this warranty deed prepared as
part ofthis agreement in Exhibit *-001?
*-00 1?
A. I believe so.
Q. Wes, can you show me on Exhibit *-001
where it says how much you're going to pay Scott for
•
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that land? This is Exhibit *-00 1.
I.
l\1R. BAKER: And just as a point of
clarification, Counsel, when you say "that land," to
what are you referring?
Q. BY I\1R.
MR. MANWARING: Let's just make it
simple. Can you show me in Exhibit *-001 where it
says what you're going to pay for the land or
exchange for the land identified in the recitals on
Exhibit *-001?
MR. BAKER: You're not referring to Exhibit
*-015?
MR.MANWARlNG:
MR.MANWARJNG: No.
MR. BAKER: Thank you.
THE WITNESS: 200,000.
Q. BY MR. MANWARING: It's how much?
A. 200,000.
Q. And where did you fmd that?
A. On5.
Q. Paragraph 5. Is there something under
paragraph 5 that says 200,000 in it?
A. Within five years.
MR. BAKER: Read paragraph 5. Read it all
before you answer it.
Q. BY MR. MANWARING: Go ahead and take a
moment to read that.
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said 200,000 I was surprised so I wanted to see that.
A. I need to get thicker glasses.
Q. And paragraph 5, as I understand, Wes,
would you agree that relates to if Scott wants to
purchase his land back from the partnership?
A. Say that again.
Q. Paragraph 5, does that give Scott the
right to purchase his property back from the
partnership?
A. Yes.
Q. So
SO it doesn't reference the sale price
that you paid to Scott, does it?
A. Yes.
Q. So
SO you paid Scott $2,000 for the land?
A. An acre.
Q. An acre. Does paragraph 5 say it's
$2,000 per acre?
A. No.
Q. It just says purchase price is $2,000?
A. Yes.
Q. Okay. But it's your testimony that you
paid Scott $2,000 per acre?
A. Yes.
Q. And did you pay that in cash at the time
you purchased this, or I guess through Supreme?
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A. Okay.
Q. Okay. Is there language in paragraph 5
of Exhibit *-001 that talks about 200,000?
A. Yes.
Q. And where do you see that?
A. Right here.
Q. You're pointing to a sentence here. Let
me see if I'm reading that correctly, if you'll read
along with me. It says, Wes and Mont give and grant
to Scott, and Scott only, the exclusive personal
option to purchase the option property described on
Exhibit *-A for a purchase price of
of$2,000
$2,000 within
five years from the date hereof by giving written
notice to buyer and to be closed within two months
after receipt of notice. The purchase price shall be
$2,000, which shall be paid in cash at closing.
Did I read that correctly?
A. Yes.
Q. Okay. There isn't anything that says
200,000, is there?
A. No.
Q. All right.
A. My mistake.
Q. That's okay. We just want to make sure
we're clear as we're reading through that. When you

July 23, 2008
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A. Supreme.
Q. Supreme paid that to Scott?
A. Yes.
Q. Other than in paragraph 5, is there arty
arlY
reference to the purchase price for the property that
you bought from Scott in this agreement?
A. Say that again.
~·::
Q. Sure. Other than paragraph 5 that ~,::
just talked about, is there anything else in Exhibit
*-001
-00 1 that identifies the purchase price that you
paid Scott for his farm?
A. I'm not -- I'm not aware of-of -Q. I don't see a sale price in here or a
purchase price anywhere. Would you agree with that?
A. Yes.
Q. Did this agreement in Exhibit No. *-·001
*-·00 1
get recorded?
A. I couldn't tell you.
Q. You didn't cause it to be recorded?
A. Not to my knowledge.
Q. Anybody in the partnership cause it to
be recorded?
A. I'm not aware of it.
Q. After you signed it, did the agreement
remain in Mr. Meacham's office in Idaho Falls?
FaIls?
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MR. BAKER: You're referring to the
original?
MR. MANWARING: Yes.
THE WITNESS: As far as I know.
Q. BY MR. MANWARING: Did you see the
original anytime after you signed it that day in
December?
A No.
A.
Q. Do you know what information First
American Title used to put together this warranty
deed that's Exhibit *-015?
A.
A I don't
Q. Would you agree with me that Exhibit
*-015 has been signed on the same day that Exhibit
*-001 was signed?
A Yes.
A.
Q. And would you agree with me that Exhibit
* -015
-0 15 shows that it has been recorded?
A. Yes.
Q. After you signed and the partnership
signed Exhibit *-001, did the partnership obtain a
survey of this land that it bought from Scott?
A. Not to my knowledge.
Q. Was a survey ever performed to your
knowledge?
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recorded?
A. No.
Q. Between the time that you signed the
agreement in Exhibit No. *-001, which was De~cember
1998, and the time that Darren Leavitt perfonned this
survey, whenever that time was, what did the
partnership do in reference to the legal descriptions
you were obligated to obtain under paragraph 3 of
Exhibit *-001?
A.
A Say that again.
Q. Sure. Between the time you signed this
agreement in December of 1998 until the time that
Darren Leavitt performed his survey, what did the
partnership do to complete its responsibilities under
paragraph 3 of the agreement?
MR. BAKER: Just to make it clear, the :first
:tirst
question you asked was responsibly to obtain the
legal description, which I would point out is
inconsistent with the provision in paragraph 3.
Paragraph 3 talks about paying for it. The duty to
obtain it is a legal question, I think.
Go ahead and answer.
THE WITNESS: It says we will pay the
surveyor.
MR. BAKER: Could you restate the qm~stion?
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A. Yes. Darren surveyed it.
Q. And when did he survey that?
A I don't recall when but I know that he
A.
did the survey on it.
Q. Was it after this agreement was signed
or before?
A. It was after-after -- I'm not sure.
Q. That's okay. You were here when Darren
testified -A. Yes.
Q. -- in a deposition?
A. Yes.
Q. Any reason to dispute what he explained
as far as the time when he did the survey?
A. No.
Q. Okay. If you'd look at Exhibit *-002.
Do you recognize what that exhibit comes from?
A. The farm.
Q. Is this part of the survey that Darren
performed?
A. Yes.
Q. Do you know whether this survey of
Darren's was ever recorded?
A. No.
Q. Did you take any measures to have it

.~·~
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THE WITNESS: Restate it.
MR. MANWARING: Do you want to read the
question back.
MR. BAKER: I interrupted. I needed to but
I apologize.
(The record was read.)
THE WITNESS: We just went
went--- we just
thought it was a done deal. We didn't know.
Q. BY MR. MANWARING: Okay. So what you're
telling me, Wes, is as of December 18th, 1998, you
thought this agreement was done?
A. Well, I thought
thought--- I would think that
Scott would give him the farm description and that's
where we got the description from.
Q. Now, if you'd look at Exhibit *-015.
That's this one. Look at tract 2 on Exhibit *-015 .
A. Where's that?
Q. Tract
Tract2.
2.
A. How would I know?
MR. BAKER: He's looking at it. He doesn't
have a question for you yet.
MR. MANWARING: I appreciate your response
res.ponse
but-but -MR. BAKER: Relax and slow up. He'll ask
the question.
...
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arcs represent?
A. That's the end gun.
Q. And what's the end gun?
A. The outside. The outside of the end gun
where it hits.
Q. Okay. So the arc that was the furthest
away from the center point is the reach ofthe
of the end
gun?
A. Yes.
Q. What's the arc that's closest to the
center point?
A. The closest?
Q. Yes.
A. It's probably the wheel -- the wheels.
Q. And what's the arc that's right after
what you think is the wheel location?
A. The boom, the end ofthe pivot.
Q. End of the pivot. Okay.
Now, do you agree with me that at the
time Darren Leavitt perfonned
performed this survey the pivot
was not on place on this farm?
A. It wasn't, no.
Q. Okay. And this was Darren's effort to
try to identify where a pivot could reach?
A. Yes.
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exercise his option to buy under this agreement?
A. No.
Q. In September 2006 were you aware that
Marcel was selling his property?
A. No.
Q. You would agree with me that there was
no recorded document that would tell anybody that
this agreement existed, and this agreement I'm
referring to is Exhibit *-001.
A. Say the question again.
Q. Sure. Would you agree with me that
there was no recorded document that would give notice
to anyone that this agreement existed in Exhibit No.
*-001
*-001??
A. Not to my knowledge.
MR. MANWARING: That's it. Mr. Moeller may
have some questions.
MR. MOELLER: I don't have any.
(The deposition concluded at 2:32
2:32p.m.)
p.m.)
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Q. You talked about Marcel putting up a
fence. Have you seen this fence?
A. Yes.
Q. Describe it for me.
A. It was just -- it was just posts and
wire, one string of wire, posts every so often.
Q. What kind of posts?
A. He had some wooden posts on the corners
and he had this -- had some fiberglass, steel -- or
fiberglass poles.
Q. The little rods?
A. Rods, whatever.
Q. And they just held a single strand wire?
A. In fact, the electric will go through
them. The electric fence will carry through the
fiberglass rods.
Q. And they held a single strand of wire?
A. Yes.
Q. And that was the fence?
A. Yes.
Q. On the pasture area?
A. Yes.
Q. Where Marcel's horses were?
A. Yes.
Q. Did Scott ever exercise or attempt to

I
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I, WESLEY J. GENTILLON, say that I am the witness
referred to in the foregoing deposition, taken the
23rd day of July 2008, consisting of pages numbered 1
to 42; that I have read the said deposition and know
the contents thereof; that the same are true to my
knowledge, or with corrections, if any, as noted.
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WESLEY J. GENTILLON
Subscribed and sworn to before me this
day of
2008, at
, Idaho.
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A. Yes, I believe so.
Q. And I'm going to guess ahead of time
that you relied in large measure on your attorney to
help prepare that answer and counterclaim?
A. Yes.
Q. I'm not going to ask you what you and
your attorney discussed because he'd object and we'd
be here all day. But I do have to ask you some
questions about your answer in your counterclaim.
Okay?
A. Okay.
Q. And these questions relate to denials of
certain factual allegations and your own factual
allegations. And so to begin with I realize that you
mayor
or may not remember them all or have recollection
may
of them, but we'll go through that as best we can.
Okay?
A. Okay.
:MR. MANWARING: All right. Do you happen to
have your copy of the complaint there, Dwight, the
complaint and your answer?
MR. BAKER: I do. There's the complaint.
There's the answer.
Q. BY MR. MANWARING: In particular, in the
complaint in paragraph 10 I'm going to read that
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before they ever came around.
Q. Okay. So your denial is based upon what
you believed you purchased in 1998?
A. Yes.
Q. And if you'd look at Exhibit *-001 -which is that agreement that we've referenced here.
here--- do we have
It's right here
-- and Exhibit *-015 --do
that somewhere here -- to your knowledge is that what
you purchased as of December 1998?
MR. BAKER: Referring to Exhibit *-0 15?
IS?
MR. MANWARING: Correct.
THE WITNESS: I would say yes if that
includes Marcel's portion.
Q. BY MR. MANWARING: It doesn't.
A. Well, then no. Because we were
were--- we
were -- when we bought the piece of property, it was
to have the pivot go through and the land swap was
supposed to take place.
Q. The land swap never took place, did it?
A. Not on paper, it didn't. It wasn't
filed.
Q. Well, did it take place otherwise?
A. It was surveyed.
Q. When was it surveyed?
A. I don't know what date it was.
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allegation, and that's what it is. It states the
Gentillons and all other persons or entities claiming
or asserting an interest in the Petersons' real
property described in Exhibit *-A are subordinate to
the Petersons' titled right and interest.
Did I read that correctly?
A. Yes.
Q. Now, in your answer -- also in paragraph
10 of your answer it states you deny the same. Is
that correct?
A. Yes.
Q. And can you explain to me why you deny
the allegation that the Petersons' interest in the
real property is -- I'm going to use the word
apparent now, but I'd better go back to the word
that's in the complaint. Can you explain to me what
facts you understand or knowledge you have as to why
your interest in the Petersons' property is
subordinate to the interest to the Petersons' title?
MR. BAKER: Object to the extent it calls
for a legal opinion. Go ahead and answer if
if--THE WITNESS: Would you define subordinate?
Q. BY MR. MANWARING: Junior to.
A. Okay. Because we were
were--- we
purchased -- what we believe we purchased was long
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Q. Is this the Darren Leavitt survey-survey -A. Yes.
Q. -we're talking about?
--we're
A. Yes.
Q. But nothing was ever recorded, was it?
A. No.
Q. The survey wasn't recorded?
A. We found out later that it wasn't
recorded.
Q. No deeds were ever recorded?
A. No.
Q. As of
ofDecember
December 1998-1998 -- as of December
18th, 1998, what you obtained was title to thl~
th·~
property that's in Exhibit *-015; is that correGt?
corre~;t?
A. Yes.
Q. And I'd represent to you, and you c<m
Clm
check with your counsel, the property on Exhibit
*-015 does not include Marcel's property that he sold
the Petersons?
A. That's what we understand now.
Q. So,
SO, again, did you believe that as of
December 18th, 1998, you had purchased all or some
portion of Marcel's property?
A. As of the day we all were in there,
signed the papers, that's the way it should have

~~
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been.
Q. Okay. Now, if you'd look at Exhibit
*-001. That's underneath this one. I'm going to
read to you a recital that begins right here and I
want you to follow along and make sure I read that
correctly.
Wes and Mont
Mont--- and Mont is you; is that
correct?
A. Yes.
Q. -- desire to purchase Scott's farm from
Scott if they are able to put a center pivot
irrigation system on it. And Scott desires to sell
it if
ifhe
he can retain a part of the northwest quarter
of the northeast quarter as marked on Exhibit *-A
*-A.
Did I read that correctly?
A.
A Yes.
Q. So
SO your agreement was you'd purchase
Scott's farm if you could put the pivot irrigation
system on it?
A. Yes.
Q. Did you understand that that wasn't
complete as of
ofDecember
December 1998?
A. No.
Q. Did you have a pivot irrigation system
on the land in December of 1998?
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the pivot contiguous to parcel T-I0032
T-10032least
least
disruptive to farming patterns on the retained
portion of Scott's fann. Wes and Mont will pay for
the survey to obtain the legal descriptions for
fOil" the
land to be exchanged.
Did I read that correctly?
A. Yes.
Q. Would you agree with me that that
paragraph says something else has to happen after
1998?
A. Yes.
Q. And nothing else happened after 1998?
A. Not until we put the pivot on.
Q. And do you remember when you put the
pivot on?
A. Was it 2003?
Q. 2003 or 2004?
A. '04, yeah, right in there.
Q. And that was it?
A. Yeah.
Q. So
SO what-A. Go ahead.
Q. What property interest or right do you
have that is superior to the Petersons' title?
MR. BAKER: Object to the extent it calls
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A No, we didn't.
A.

:MR.
MR. BAKER: Go back to your question, that
wasn't complete. I'm not sure that you're
communicating on that.
Q. BY :MR.
MR. MANWARING: If you'd tum the
page on that Exhibit *-001. In paragraph 2,
paragraph 2 says, Marcel agrees to exchange Marcel's
riparian land for part of the Scott's 1 -- Scott's -excuse me -- Lot 1 property but agrees to convey to
Wes and Mont that portion south of the south line of
parcel T-10032 extended and any adjustment required
under paragraph 4 when a survey is obtained.
Did I read that correct?
A. Yes.
Q. So
SO you understood in December of 1998
that the entire transaction hadn't been completed
yet, the survey was still required?
A. Yes.
Q. Okay. So something still had to be
done; is that right?
A. Yes.
Q. In paragraph 3 it says, Marcel agrees to
exchange with Wes and Mont the land from the
southwest comer ofT-10032 necessary to install a
pivot for irrigation of Scott's farm for land east of
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for a legal conclusion. Go ahead and answer.
THE WITNESS: Well, we had the pivot on
there. The fence was put up, the survey steel rods
with the caps on them were put in. As in paragraph
3, least disruptive to farming patterns, that meant
we were going to have it square straight to the
river.
Q. BY
BYMR.
MR. MANWARING: Okay. IIunderstand
understand
that. What I'm asking you is what property right or
interest do you have that is superior to the
Petersons' title to their property?
MR. BAKER: Object to the extent it calls
for a legal opinion or conclusion.
THE WITNESS:
WITNESS; Because we had farmed it all
along.
Q. BY MR. MANWARING: You farmed it
pursuant to a lease before 1998?
A Yes.
A.
farmed-Q. After 1998 you farmed
-A. Farmed everything.
Q. --everything,
-- everything, including Marcel's plac:e?
A.
A Yes.
MR. BAKER: You understand what he's asking?
You farmed everything including Marcel's place?
THE WITNESS: Oh, no. It wasn't ---no.
no.
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defense, it is saying that the Petersons should have
noticed that the land they bought was subject to some
other claim or right. Is that what you're saying?
A. Yes.
Q. And I think you've identified at least
three facts that support that defense. And let me
just go through those with you to make sure we're
correct. Okay?
A. Yes.
Q. We're looking at the last sentence on
paragraph 25 of your second affirmative defense. And
it says, said notice was provided through the
presence of irrigation systems, the preparation of
ground for planting of potatoes, the installation of
a main line, and the installation of a fence, all of
which delineate the property to which the defendants
had a valid claim.
Did I read that correctly?
A. Yes.
Q. Now, I think we had four facts that
you're relying upon. Let me go through each of
those. You said the first notice was the presence of
irrigation systems. What irrigation systems were
present that gave notice of a competing right?
A. The pipe that-that -- well, like I say, the
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A. The portable aluminum pipe that runs
along the fence line.
Q. Portable aluminum pipe. What size is
it?
A. Six inch, I think.
Q. And where was it located? In relation
to Exhibit *-002, where can you tell me it was
located?
A. On that line.
Q. And you're pointing to a line that's
just to the north of the blue line on Exhibit *··002
on the south side?
A. Which is the survey line.
Q. And you're talking about a survey line
l:ine
from-from -A. Darren.
Q. -- Darren Leavitt?
A. Yes. There's still rods, caps with
Arrow One at the river, that comer, and that comer
and one up here.
Q. This was the survey that wasn't
recorded?
A. Yes.
Q. So
SO there's a portable main line on that
surveyed line we just talked about that sits just
Page 21
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irrigation system, the pipe, the pivot, the main
line.
Q. When you say "the pipe," what do you
mean by the pipe?
A. The hand lines that was out there.
Q. And where were the hand lines located?
A. I think they were -Q. Your counsel had you looking at Exhibit
*-002?
A. They were down here in this area.
Q. Okay. And you're pointing to an area
below the blue marked boundary that goes into the
fields towards the pivot?
A. It's actually clear up here. That's
where the main line runs is right there.
Q. But I'm asking you about the pipe.
You're talking about the pipe?
A. They run -- yeah.
Q. And so the pipes ran south of what we
see as the blue line -A. Yes.
Q. ---towards
towards the arcs of the pivot?
A. Yes.
Q. All right. When you say the main line,
what are you referring to?
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north of the blue boundary line on Exhibit ···002?
*··002?
A. Right along the fence line that Marcel
built.
Q. Okay. We'll talk about the fence line
in a minute, but that's the main line you're talking
about?
A. Yes.
Q. Any other main line?
A. No.
Q. The fence, I think we already described
the fence.
A. Yes.
Q. Is that the same fence?
A. Yes. I thought it had two wires but I
guess not.
Q. We're talking about an electric fence
that keeps horses in pasture?
A. Yes.
Q. All right. That's the fence you're
talking about?
A. Yes.
Q. No other fence on the property?
A. That's the one.
Q. That's the one?
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A. Yes.
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Q. Okay. All right. And then we're also
talking about the preparation of ground for the
planting of potatoes. Now, you heard the testimony
here that the Petersons purchased this property in
late September, early October of 2006?
A. Yes.
Q. So
SO the ground wasn't being prepared for
planting potatoes at that time?
A. Yes, it was. They'd already came in,
worked the ground, and planted -- or marked out the
spudrows.
spud
rows.
Q. They'd already harvested their other
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A. Yes.
Q. So
SO the harvest was done by the time the
Petersons purchased the property, as far as you know?
A. Y~.
Q. And potatoes hadn't been planted though,

4
5

6
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A. No. They go in in the fall. After you
work the ground up, then you come in and mark the
spud rows out and then they just follow them when
they plant.
Q. And so what was marked as far as spud
rows? What was the marking? What are we talking

D
DO0

?1
C>

2

?3
D4

I
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no trespassing marks like orange posts anywhere?
A. No.
Q. None of that was present?
A. No.
Q. And you didn't post a notice saying,
hey, by the way, I own this property?
A. No. There was no reason to.
Q. All right. And you agree with me that
the agreement that you signed in December 1998 was
never recorded?
A. I don't know that all of it wasn't
recorded. I think there was something recorded.
Q. What do you think was recorded?
A. Well, there had to be something, I would
think.
Q. Well, I could understand if you said you
hoped, but what was recorded?
MR. BAKER: If it will help at all for the
purpose-purpose -MR. MANWARING: Sure.
MR. BAKER: -- of this discussion, we can
c:an
stipulate that the recorded documents are in
everybody's possession, and if they are not in
people's possession, they haven't been recorded. The
title company would have discovered them. Somebody
Page 25
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about?
A. They make what is actually the spud row.
Q. Okay. So they come in and make the rows
so they're raised up?
A. Yes.
Q. Have furrows in between them?
A. Yes.
Q. And, from your recollection, that would
have been apparent in late September, early October
2006?
A. Yes.
Q. And, in your opinion, what would that
tell somebody?
A. That that's the farm that's being
farmed.
fanned.
Q. That somebody's farming that?
A. Yes. There's a definite line on the
fence line and the main line.
Q. Anything else that constitutes part of
the facts for your second affirmative defense?
A. The only thing else you could have is no
trespassing signs.
Q. Did you have no trespassing signs?
A. No, I didn't.
Q. I had to ask. You brought it up. Any
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would have discovered them.
Q. BY MR. MANW
ARlNG: So I'd go ba.ck to my
MANWARING:
point with you, Mont. You'd agree with me that the
agreement you signed in December 1998 was never
recorded?
A. From what we know now, yes.
Q. And no part of it was recorded?
A. Not that I'm aware of
o£
Q. All right. And now if you'd go to your
answer to the third affinnative
affirmative defense.
A. Okay.
Q. You've had a chance to read that?
A. Yes.
Q. I didn't ask you if you understood it.
I just asked if you'd had a chance to read it.
As I understand, your third affirmative
defense is saying the doctrine of estoppel applies.
Is that what it says?
A. Yes.
Q. Do you know what that means at all?
A. II haven't got a clue. Would you mind
enlightening us all?
Q. That's what you pay him for. Well, if
I'm reading this correctly, and you follow along
here, it says, plaintiffs claimed the property is
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Q. Okay. All right. And then we're also
talking about the preparation of ground for the
planting of potatoes. Now, you heard the testimony
here that the Petersons purchased this property in
late September, early October of2006?
A. Yes.
Q. So
SO the ground wasn't being prepared for
planting potatoes at that time?
A. Yes, it was. They'd already came in,
worked the ground, and planted -- or marked out the
spud rows.
Q. They'd already harvested their other
crop?
A. Yes.
Q. So
SO the harvest was done by the time the
Petersons purchased the property, as far as you know?
A. Yes.
Q. And potatoes hadn't been planted though,
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A. No. They go in in the fall. After you
work the ground up, then you come in and mark the
spud rows out and then they just follow them when
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Q. And so what was marked as far as spud
rows? What was the marking? What are we talking

~5
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D5
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no trespassing marks like orange posts anywhere?
A. No.
Q. None of that was present?
A. No.
Q. And you didn't post a notice saying,
hey, by the way, I own this property?
A. No. There was no reason to.
Q. All right. And you agree with me that
the agreement that you signed in December 1998 was
never recorded?
A. I don't know that all of it wasn't
recorded. I think there was something recorded.
Q. What do you think was recorded?
A. Well, there had to be something, I would
think.
Q. Well, I could understand if you said you
hoped, but what was recorded?
:tvfR.
tvfR. BAKER: If it will help at all for the
purpose-purpose
-MR. MANWARING: Sure.
:tvfR.
tvfR. BAKER: -- of this discussion, we can
stipulate that the recorded documents are in
everybody's possession, and if they are not in
people's possession, they haven't been recorded. The
title company would have discovered them. Somebody
Page 25
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about?
A. They make what is actually the spud row.
Q. Okay. So they come in and make the rows
so they're raised up?
A. Yes.
Q. Have furrows in between them?
A. Yes.
Q. And, from your recollection, that would
have been apparent in late September, early October
2006?
A. Yes.
Q. And, in your opinion, what would that
tell somebody?
A. That that's the farm that's being
farmed.
Q. That somebody's farming that?
A. Yes. There's a definite line on the
fence line and the main line.
Q. Anything else that constitutes part of
the facts for your second affirmative defense?
A. The only thing else you could have is no
trespassing signs.
Q. Did you have no trespassing signs?
A. No, I didn't.
Q. I had to ask. You brought it up. Any
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would have discovered them.
Q. BY MR. MANWARING: So I'd go back to my
point with you, Mont. You'd agree with me that the
agreement you signed in December 1998 was never
recorded?
A. From what we know now, yes.
Q. And no part ofit
of it was recorded?
A.
A Not that I'm aware of.
Q. All right. And now if you'd go to your
answer to the third affirmative defense.
A.
A Okay.
Q. You've had a chance to read that?
A.
A Yes.
Q. I didn't ask you if you understood it.
I just asked if you'd had a chance to read it.
As I understand, your third affirmative
defense is saying the doctrine of estoppel applies.
Is that what it says?
A.
A Yes.
Q. Do you know what that means at all?
A I haven't got a clue. Would you mind
A.
enlightening us all?
Q. That's what you pay him for. Well, if
I'm reading this correctly, and you follow along
here, it says, plaintiffs claimed the property is
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barred by the doctrine of estoppel because plaintiffs
were on actual or constructive notice of defendants'
claims to the property prior to plaintiffs' purchase
from Marcel Gentillon and Doris Gentillon; is that
correct?
A. Yes.
Q. What actual notice do you believe the
Petersons had prior to their purchase of the property
from Marcel?
MR. BAKER: To the extent it calls for a
legal conclusion, I object. Go ahead and answer.
THE WITNESS: In my own opinion, when you
come up to the farm and look, there's definitely a
fence line. You can see where the farm was fanned.
There's no physical-- physical evidence anywhere
that that was not what their property was. Nothing
to make you think that property extended out into the
field anymore.
Q. BY MR. MANWARING: Okay. So in answer
to the question, your opinion is actual notice would
be again what we've talked about before, the farm was
farmed up to some portion of this property and they
should have seen that?
A. Yes.
Q. Okay. Anything else?
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Q. And is this the fence we've already
talked about before?
A. Yeah. The fence.
Q. This is a single-strand,
fiberglass-pole, rod fence?
A. Yes.
Q. Electric fence for horses?
A. Yes.
Q. Okay. Anything else that would support
your third affirmative defense of estoppel, any other
facts that you know of?
A. Other than the steel rods from Darren's
survey that were there.
Q. Anything else?
A. No.
Q. Now, let's look at your counterclaim.
And I understand how uncomfortable it is to explain
what your attorney does. Nonetheless, we have to
examine this.
Now, paragraph 1I of your counterclaim
talks about this agreement back in December of 1998;
is that correct?
A. Yes.
Q. Now, it says December 28th, but would
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A. No. Self-explanatory.
Q. Constructive notice, any different facts
that would give the Petersons constructive notice
that you had a right in this property?
MR. BAKER: Object to the question on the
basis it calls for legal understanding or a legal
opinion.
THE WITNESS: Well, there's a fence all the
way around it so why would it not be?
MR. BAKER: Like we said, if you don't
understand, which is fine. You shouldn't understand.
If you do understand, there's something wrong with
you.
MR. MANWARING: Then you don't have any
reason to pay him any money.
Q. BY MR. MANWARING: So when you say a
fence line all around it, a fence line all around
what?
A. Marcel's property.
Q. And it went all around the property?
A. Basically.
Q. Or did it go around the pasture?
A. No. It
It--- there's a fence-fence -- a fence at
the -- right at the end ofthe yard. Went clear down
the-to the corner, down the fence line clear to the
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you agree with me we're talking about December 18th?
A. Yes.
Q. And I'm going to read beginning with
that date in that paragraph of your counterclaim. It
says December 28th, 1998, by which the
purchas,ed a
counterclaimants, which is you folks, purchas1ed
parcel of farm ground, a portion of which required an
additional survey not available at the time of
execution of said contract.
Did I read that correct?
A. Yes.
Q. Would you agree with me then that based
on your allegation in your counterclaim you knew that
in December 1998 this contract had not been
completed? We're referring to the contract in
Exhibit No. *-001.
A. I would say it says that there, but this
is not anything you read every day. You know, we
read it the day we signed it all. So, yes, it says
that on the paper, but as common knowledge I would
say no.
Q. Okay. Would you agree with me aft:er
going through this exercise a little bit this
afternoon that the agreement you signed in December
1998 had as part of its tenns a survey yet to be
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OWNER'S POLICY
SCHEDULE A

Order Number

Policy Number

Date of Policy

3020609060-S

72106-1419484

October 2, 2006
At12:52PM
At
12:52PM

Amount of
Insurance
$320,000.00

Premium
Amount
$1,250.00

1. Name of Insured:

Craig E. Peterson and JaniceK.
Janice K. Peterson
2. The estate or interest in the land which is covered by this policy is:

Fee Simple
3. Title to the estate or interest in the land is vested in:

Craig E. Peterson and JaniceK.
Janice K. Peterson, Husband and Wife
4. The land referred to in this policy is described as follows:

Parcel 1:
I:
A portion of Lot 1, Section 24, Township 1 South, Range 36, East, Boise Meridian, Bingham
County, Idaho, described as follows:
Beginning at the Northeast corner, thence 450 feet South along the section line thence; West at a
right angle 820 feet; thence Northeast at a right angle 450 feet; thence East at a right angle 820 feet
to the Point of Beginning.
Parcel IT:
Parcelll:
Township 1 South, Range 37, East, Boise Meridian, Bingham County, Idaho, Section 19: Lot 1.
l.
END OF SCHEDULE A

EXHIBIT
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OWNER'S POLICY
Order No: 3020609060-S
Policy No: 72106-1419484

SCHEDULE B PART I
EXCEPTIONS FROM COVERAGE
This policy does not insure against loss or damage (and the Company will not pay costs, attorneys' fees or
expenses) which arise by reason of:
General Exceptions:
1.

2.

3.
4.

5.

6.

Rights or claims of parties in possession not shown by the public records.
Encroachments, overlaps, boundary line disputes, and any other matters which would be disclosed by
an accurate survey
surveyor
or inspection of the premises including, but not limited to, insufficient or impaired
access or matters contradictory to any survey plat shown by the public records.
Easements, or claims of easement, not shown by the public records.
Any lien, or right to a lien, for services, labor, or material heretofore or hereafter furnished, imposed
by law and not shown by the public records.
(a) Unpatented mining claims; (b) reservations or exceptions in patents or in Acts authorizing the
issuance thereof; (c) water rights, claims or title to water, whether or not the matters excepted under
(a), (b), or (c) are shown by the public records.
Taxes or special assessments which are not shown as existing liens by the public records of any
taxing authority that levies taxes or assessments on real property or by the public records.
Proceedings by a public agency which may result in taxes or assessments, or notices of such
proceedings, whether or not shown by the records of such agency or by the public records.

SCHEDULE BPART
B PART II
Special Exceptions:
1. Taxes, including any assessments collected therewith, for the year 2006, which are a lien not yet
payable.
ofthe
the New Sweden Irrigation District, and the rights, powers and
2. Levies and assessments of
easements of said district as by law provided.
3. An easement for the purpose shown below and rights incidental thereto as set forth in document:
Granted to: Utah Power and Light Company.
Purpose: Public Utilities.
Recorded: April4,
April 4, 1925.
Instrument No.: 1380 of Official Records. (Parcel II)
4. Notwithstanding Paragraph 4 of the insuring clauses of this policy, this policy does not insure
against loss arising by reason of any lack of a right of access to and from the land.
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5. Rights of the State ofIdaho
ofldaho in and to that portion of said premises, if any, lying in the bed or
former bed of the Snake River, if it is navigable.
6. Any question of location, boundary or area related to the Snake River
River~~ including, but not limi.ted
limited
to, any past or future changes in it.
7. Any prohibition or limitation on the use, occupancy, or improvements of the land resulting from
the rights of the public, appropriators, or riparian owners to use any waters, which may now cover
the land or to use any portion of the land which is now or may formerly have been covered by
water.
8. The right of use, control, or regulation by the United States of America in exercise of power over
navigation.
9. Any difference in the mean high water line of the Snake River and the meander line as shown by
governrnentsurvey.
government
survey.
10.
10. A Deed of Trust to secure an indebtedness in the amount shown below and any other obligations
secured thereby:
Amount: $216,504.00.
Trustor/Grantor: Marcel Gentillon and Doris Gentillon, Husband and Wife.
Trustee: The Department of Housing and Urban Development.
Beneficiary: Secretary of Housing and Urban Development
Dated: June 28,2002
28, 2002
Recorded: July 3,2002.
3, 2002.
Instrument No.: 514524 of Official Records. (parcel
(Parcel I)
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Attorneys for Third Party Defendants
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
DISTRICf OF THE
STATE
ST ATE OF IDAHO, IN AND FOR THE COUNTY OF BINGHAM

CRAIG E. PETERSON and JANICE K. .
PETERSON, husband and wife,

)
)

Case No. CV-07-2306

)

Plaintiffs,
v.
WESLEY J. GENTILLON and CONNIE
M.
GENTILLON, husband and wife; LAMON M.
GENTILLON and LORI FAYE GENTILLON,
THRU X,
husband and wife, and JOHN DOES 1 THR.U
Defendants.

)
)
)
)

)
)
)
)
)

)
)

WESLEY J. GENTILLON and CONNIE
GENTlLLON, husband and wife; LAMON
GBNTILLON,
LANION M.
GENTILLON and LORI FAYE GENTllLON ,
Counterclaimants,
Counterclaimants.

v.
CRAIG E. PETERSON and JANICE
JANICEK.
K.
PETERSON, husband and wife, and JOHN DOES 1

THRUX,

MARCEL, DORIS AND
SCOTT GENTILLONS'
BRIEF IN RESPONSE TO
MOTION FOR SUMMARY
JUDGMENT

)

)
)
)
)
)

)
)

)

)
Counterdefendants.

)
)
)

Marcel, Doris and Scott Gentillons' Brief in Response to Motion for Summary Judgment Page ·1
-1
F:\WP6\GM\GENTILLBRF
F:\WI'6\GM\GENTJU.BRF
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GENTILLON and CONNIE
WESLEY J. GENTlLLON
GENTll...LON, husband and wife; LAMON M.
GENTllLON,
GENTll...LON and LORI FAYE GENTILLON,
GENTll...LON,
GENTILLON

3/15
3 !15

)
)
)
)

Third Party Plaintiffs,
v.

)
)
)

MARCEL GENTILLON and DORIS GENTllLON,
GENTILLON,
SCOTI GENTILLON
GENTll...LON and
husband and wife, and SCOrf
GENTll..LON, husband and wife,
TRACY GENTllLON,

)
)
)
)

Third Party Defendants.

)
)

COME NOW Marcel Gentillon, Doris Gentillon, and Scott Gentillon (hereinafter
Defendant/Third Party
"Marcel and Doris"), the Third Pru.ty Defendants, and hereby reply to DefendantlThird
Plaintiffs' Motion for Partial Summary Judgment (hereinafter "Wes and Mont").
Mont"). Marcel and

Doris concur with the arguments raised in the Plaintiffs' !Third
/Third Party Defendants' Motion for
1
).
Summary Judgment (hereinafter "Petersons"
"Petersons"l

STATEMENT OF
FACTS
OFFAC'l'S
On or about December 18, 1998, Marcel and Doris Gentillon,
Gentillon, and their son, Scott
Gentillon, entered into an agreement with Wes and Mont GenLillon to exchange certain farm
property. The agreement was prepared by Greg Mecham, who was apparently acting as an
attorney
altomey for Wes and Mont's lender, "Supreme" (Deposition of Wesley Gentillon, pp.
pp. 18-20 1).
Neither Marcel, Doris,
Doris, nor Scott were represented by counsel at this meeting. They had no say in
the terms or language of the agreement that wa.o;
was prepared. <Deposition
(Deposition of Marcel Gentillon, pp.
pp.

1
1

All deposition testimony referenced is attached to the Affidavit of Kipp L. Manwru.ing.
Manwru.·ing.

Marcel, Doris and Scott Gentillons'
Gentillolls' Brief in Response to Motion for Summary Judgment·
Judgment.
Page·
Page. 2
F:\WP6\GM\GENTILL.BRF
F:\WP6\GM\GENTILL.DRF

116

208-356-0768

09-18-2008

Line 1
Line

44115
l IS

96-1 00). In fact, when Doris Gentillon attempted to make changes in the document, she was told
96-100).

to "be quiet." (Deposition of Marcel Gentillon, p. 98, lines 5-L3).
5-13).
The document, entitled "Agreement for Exchange of Property and Option," stated in part:
Marcel agrees to adjust with Wes and Mont the land from the
southwestl comer of
ofT
T -10032 necessary to install a pivot for
soulhweli
irrigation of SCOLl'
ScoLL' s farm for land east of the pivot contiguous to
T-10032,
disruptive to the farming palterns
patterns on the
parcel T
-10032, leased disl11ptive
retained portion on Scott's farm. Wes and Mont will pay for the
survey to obtain the legal descriptions for the land to be exchanged.
Dwight E. Baker).
Balcer).
(See Exhibit "A" to the Affidavit of Dwi~ht

The contemplated survey was performed
perfom1ed ill
in January 1999. However, Wes and Mont never
recorded the agreement or the survey. (See depositions attached to the Affidavit of Kipp L.

Manwaring (Exhibits A, B, C, & D). Following the completion of the survey, none of the parties
took any action to enforce the agreement. No deeds were ever prepared by Wes or Mont and
presented to Marcel or Doris for their signature. Marcel and Doris continued to pay property

taxes on lhe
the ground since the transaction in December of 1998. (Deposition of Marcel Gentillon.
Gen1illon.
page 100, lines 7-9).
In 2006, Marcel and Doris Gentillon were contacted by Craig and Janice Peterson about

purchasing certain real property they owned. Title Insurance was obtained and there was no
indication that there were any other parties claiming an interest in the land Petersons wished
wilihed to
buy (Exhibit "E", Affidavit of Kigp
Kin£! L. Manwaring;).
Manwarin~). However, after the sale of the property, they
later learned that Mont and Wes claimed an interest in part of the land they had conveyed to
Petersons.
Marcel and Doris were shocked to discover this. Despite acting in complete good faith,
Marcel, Doris and Scott Gentillons' Brief in Response to Motion for Summary Judgment·
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they now find
fmd themselves in the middle of a bitter litigation between
betwccn two other parties.
Unfortunately, they are not in a position to settle this matter on their own. They have no legal
ability to deed any property back to Wes and Mont, because the prope1ty
propelty at issue in this matter
thcy would then be potentially
has already been conveyed to Petersons. Even if they could do so, they

liable to Petersons. Through no fault of their own, Marcel and Doris find themselves literally
between the proverbial "rock and a hard place." They crumot unilaterally
wlilaterally resolve this dispute
without the Court's assistance or the cooperation of the other parties.

ARGUMENT
I.
1.

.Jud~ment.
Standard for Summary Judgment.

The standard of
review on summary
ofreview
summnry judgment is familiar and well-known to the Court.

56 (c;)
provides :
c) provides:
Idaho Rules of Civil Procedure 56(
The judgment sought shall be rendered
rendeJed forthwith if the pleadings,
depositions, and admissions on file, together with the affidavits, if any,
show that there is no genuine issue as to any material fact and that the
moving party is entitled to judgement as a matter of law.

The Idaho Supreme Cowt, in Anderson v. Ethington, 103 Idaho 658, 651 P.2d 923
(1982), held that in determining
detennining whether
whcther genuine issues of fact exist, the facts must be "liberally
construed in favor of the party opposing the motion, who is also to be given the benefit of all
reasonable inferences which might be reasonably drawn from the evidence." 651 P.2d at 925.
If there are conflicting inferences in the record, upon which reasonable minds might reach

differing conclusions, the Idaho Supreme Court has held that summary judgment must be denied.
Bonz v. Sudweeks 119
Idaho 539, 808 P.2d 876 (1991). The role of the Court
1191daho

determining whether genuine issues of material facts exist is not to actually weigh the
in detennining
Judgment-Marcel, Doris and Scott Gentillons' Brief in Response to Motion for Summary Judgment
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evidence or resolve the factual disputes, but only to determine whether genuine issues exist upon
which reasonable persons may differ. Mut. Aid Ins. Co. v. Armstrong, 119 Idaho 897,811
897.811 P.2d

507 (Ct. App. 1991).

II.

Wes and Mont are not entitled
entitled. to Summary .Judgment
Judgment because the Statute of
Limitations has nm on
0]) their claim.
of limitations for a law suit
Idaho Code Section 5-216 sets for the appropriate statute of

alleging breach of a written contract. That statute provides as follows:
Within five (5) years: an action upon any contract, obligation or
liability founded upon an instrument in writing. The limitation
thls section shall never apply to actions in the name
prescribed in this
or for the benefit of the State and shall never be asserted nor
interposed as a defense in any action in the name or for the benefit
of the State although such limitation may have become fully
operative as a defense prior to the adoption of this amendment.

A four year limitation for oral contracts is found in Idaho Code Section 5-217.
On behalf of their "Motion for Partial Summary
Sununary Judgment,"
Judgment." Wes and Mont have argued

763, 890 P.2d 714, (1995). They cite with approval
that the case of Spence v. Howe 126 Idaho 763,890
the following language:
The statule
statute of limitations does not begin to run until a claim
Nat'!
accrues upon the breach of the contract. Prewette v.
v. First Nat'l
Rank of Hagerman, 45 Idaho 451,457,262 P. 1057, 1058(1928).
Hanko!
The question of when the breach occurred is a facntal
facUla! one.
is sufficient and
Therefore, we look to the record to sec if there is
Therefore.
Kast, 96 Idaho
competent evidence to support the findings. Mays v.
v. Kast.
472,531
472, 531 P.2d 234 (1975).

Wes and Mont's reliance on this case is misplaced for the following reasous.
reasons.

Marcel, Doris and Scott Gentillons' Brief in Response to Motion for Summary Judgment.
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A. The breach of contract occurred no later than January, 1999.
There are three periods of time which the COUlt
Coutt could use as a starting puint
point for the
breach of contract for the purposes of determining when the ~tatute
statute of limitations began to run.
run.
18, 1998, the date the contract was signed, 2) January 1999.
1999,
Those dates would be: 1) December 18,1998,
completed, or 3) October 2, 2006, the date Marcel and Doris sold their
the date the survey was completed.

property to Petersons. Wes and Mont argue that the date of breach occurred on the Latest date,
October 2, 2006. They further argue that the later date should be used because that is the date that
OClober

they were actually damaged. However, that is not the appropriate standard.
stanuard.
Jaw that the running of the statute of
It is a well established principal of contract law
not based on the time when actual damages are sustained. In 51 Am Jur 2d § 160
limitations is nut

explains:
The statute of limitations begins to run in civil actions on contracts
from the time the right of action accrues. This usually is the time
the agreement is breached, rather than the time that actual damages
are sustained as a consequence of the breach. Determination of
occw's usually depends on the nature of
when a breach of contract occurs
the promises made in the contract and the times for performing
those promises.

The Idaho Supreme Comt,
COUlt, in Ma:;·on
MWl'Un v.Ii. Tucker & Associates, 125 Idaho 429, 871 P2d.

"causc of action for breach of contract accrues upon the breach, even
846(1994), ruled that a "cause
though no damages may occur until later." (Emphasis added). 871 P.2d
P.2d at 853.
853. In this case,
ca'le, it
appears Wes and Mont are using the date they were allegedly damaged, not the date of breach.
Reading the statute of limitations as Wes and Mont suggest would basically render it

right'i for many years, and then only sue when
meaningless.
meaningless. It would allow a party to sit on their right~
Marcel, Doris and Scott Gentillons' Brief in Response to Motion for Summary Judgment·
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somebody acted in reliance on their inaction. The Idaho Supreme Court specifically rejected
such an approach in the case of Simons v. Simons, 134 Idaho 824, 11 P.3d 20(2000). In that case
the Court, adopted the following analysis of the trial court:
[S]tatutory time limits do not begin to run unlil a cause of action
has accrued. Rawleigh Medical Co. v. Atwater, 33 Idaho 399,
399,195
195
P. 545 (1921), Little v. Emmett Irrigation Dist,..
Dis(., 45 Idaho 485, 263
Therefore. at the earliest,
earliest. the statute of limitations in
P. 40 (1928). Therefore,
this action began to run when the mortgages or loans
encumbrancing the property at issue in this case were extinguished,
thereby fulfilling the condition and requiring the Defendant to
PlainLiff.
convey the house and 60 acres in questions to the Plainliff.
In other words, the entire transaction did not need to bc
be complete hefore the statute of limitations
began to rw1.
rwl. It began when the duty to convey occurred. For Marcel and Doris.
Doris, the duty to
convey occurred right after the survey. The fact that Wes and Mont never followed through does
not change the date of breach.
Surely, the discovery of their own failure to perform cannot be the precipitating event
which triggers the statute of limitation. It is Marcel and Doris's position that any right to sue
accrued when the survey was completed. Wes and Mont had 5 years to obtain signed deeds or
sue. The fact that deeds were never presented to Marcel and Doris is not their fault and should
limitations..
not be the basis for tolling the statute of limitations
Marcel and Doris completed their obligations under the contract to the extent they could.

perfonned. Their next perfonnance
performance
They signed the agreement and had allowed a survey to be performed.
under the Agreement, signing deeds, required the assistance ofWes and Mont. Clearly, under

any reading of the statute
perform. The
stamte of limitations,
limitations. Wes and Mont did not have forever to perfonn.
Petersons transaction did not occur until almost 8 years after the Agreement. Using Wes and
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Mont's argument, the transaction between Marcel and Doris and the Petersons would still be
invalid if it took place ten years or even a hundred years from now.
The stalule
statute of limitations runs when a remedy becomes available. State ex reI.
rel. Brooks v.
v.
Beverage Co.,
Co., 69 Idaho 126,203
126, 203 P.2d 1009 (1949). In that case the Idaho Supreme
Overland Heverage

Court cited with approval the following language from Irvine v. Rossen, 155 P.2d 9 (CA 1944):
It is a fundamental principle in determining when the statue of
limitation commences to run, that it runs from the time a cause of
action accrues and it invariably accrues when there is a remedy
available.
From the moment the survey was completed,
completed. Wes and Mont had a "remedy available." They

could have presented deeds or sued Marcel and Doris to convey the land if they had wanted. The
fact Wes and Mont failed to do either does not toll the statute of limitations.

B. When a breach occurred is a issue of fact, that is not decided appropriately on
summary judgment

The case of Spence v.v. Howell,
id,, cited with approval by Wes and Mont in their brief,
Howell, id
states that the question of when a "breach occurred is a factual one." Therefore, by their own
legal authority, the issue in this case is one
une of fact that must be determined
detennined at trial, if disputed.
The Court must look closely at the actions and non-actions of the parties and make a factual
determination as to when the actual breach occurred.
If Wes and Mont claim that Marcel and Doris breached the contract, they must also prove

when the breach actually occurred. That should be the day Wes and Mont knew, or should have
known, Marcel and Doris had not conveyed the property. Exactly, when deeds should have been
signed and who should have prepared the deeds are also issues of law and fact. Wes and Mont
Marcel, Doris and Scott Gentillons' Brief in Response to Motion for Summary Judgment
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have not made a sufficient factual showing on either point to justify summary judgment.

C. Sua Sponte Summary Judgment
c.
In the event the Court concludes the statute of limitation should have commenced in 1998
or 1999, the COUlt
Cou1t should then
lhen grant summary judgment sua sponte in favor of Marcel, Doris and
Scott Gentillon. This is based on the court's inherent power to grant summary judgment sua

sponte. The Idaho Court of Appeals affinned this power (while reversing for other reasons) in
the case of Mason v. Tucker & Associates, 125 Idaho 429, 871 P.2d 846 (Ct. App. 1994), when it
held that:
We do not suggest that summary judgment may never be entered
by a court sua sponte or on grounds other than those raised by the
moving party;
party: however, in such event, the party against whom the
judgment will be entered rnusL
must be given adequate notice and an
summary jud~ent should not be
opportunity to demonstrate why sUJruuary
entered.

The requirement of "adequate notice" is clearly met in the case at hand.
CONCLUSION

For the reasons set forth ahove, the statute of limitations is a viable defense for Lhe
the Third
Party Defendants to raise in this matter. In the alternative, the Court should conclude that the
statute of limitations is a complete bar and granl, sua sponte, summary judgment to the Third
Party Defendants.

Respectfully submitted this 18th day of September. 2008.
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CERTMCATE
CERTIFICATE OF SERVICE
th
THEREBY
18th
September, 2008, a true and
T
HEREBY CERTIFY That on this 18
day of September.

U.S. Mail postage pre-paid and
accurate copy of the foregoing was sent by facsimile and U.S.
addiessed to the following:
following:
addressed
Charles C. Just

Kipp L. Manwaring
Just Law Office
P.O. Box 50271
Idaho Falls, Idaho 83405
208-523-9146
Dwight E. Baker
Jonathan W. Harris
Baker & Harris
266 West Bridge
Blackfoot, Idaho 83221
208-785-6749
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W. Moeller (Idaho Bar No. 4228)
Gregory W.
RIGBY, ANDRUS & MOELLER
Attorneys for Defendant
Altorneys
Nmth Second East
25 NOlth
P.O . Box
Box250
P.O.
250

Rexburg, Idaho 83440
Telephone: (208) 356-3633
Attorneys for Third Party Defendants
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BINGHAM

JANICEK.
CRAIG E. PETERSON and JANICE
K.
PETERSON, husband and wife,
Plaintiffs,
Plaintiffs,
V.
v.

WESLEY J. GENTILLON and CONNIE
GENTILLON, husband and wife; LAMON M.
M.
GENTILLON and LOR]
LORI FAYE GENTILLON,
OENTILLON
husband and wife, and JOHN DOES 1 THRU X,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)

)

WESLEY J. GENTILLON and CONNIE
GENTILLON, husband and wife; LAMON M.
GENTILLON and LORI FAYE GENTILLON,
Counterclaimants,

v.
CRAIG E. PETERSON and JANICEK.
JANICE K.
PETERSON, husband and wife, and JOHN DOES 1
T~U~
TIlliU~

Counterdefendants.

Case No. CV-07-2306
CV-07-2306

AFFIDAVIT OF MARCEL
GENTILLON IN RESPONSE
TO THIRD PARTY
PLAINTIFFS' MOTION TO
COMPEL AND MOTION FOR
SUMMARY IDDGMENT
JUDGMENT

)
)
)
)

)
)
)
)
)

)
)
)
)

Affidavit
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WESLEY J. GENTILLON and CONNIE
GENTILLON, husband and wife; LAMON M.
GENTILLON and LORI FAYE GENTILLON,
Third Party Plaintiffs,
v.
v.

MARCEL GENTlLLON
GENTILLON and DORIS GENTILLON,
husband and wife, and SCOTT GENTILLON and
TRACY GENTILLON, husband and wife,
Third Party Defendants.
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)
)
)
)
)
)
)
)
)
)
)
)
)

STATE OF IDAHO )
ss.
SS.
County of Madison. )
1. I am an adult, competent to testify to the matters contained herein.
2. I am the party identified as a Third Party Defendant in the above captioned matter.

3. I am married to Doris Gentillon, who is also named as a Third Party Defendant.
4. I am filing this affidavit to supplement the truthful answers I provided in my earlier
deposition.
5. I am also awan:
S.
aware;: that Wes and Mont have filed
fIled a Motion to Compel so that I will be

required to provide information about the purchase price of the property which my wife and I
Peterson. I have been very up front with Mr. Baker and his clients that I
sold to Craig and Janice Peterson.
would gladly provide that information if I am either given a release from the Petersons or ordered
to disclose this by the Court. I have an oral agreement with Petersons, entered into long before
this litigation, that I would not disclose the purchase price. I do not wish to be evasive, but I also
do not wish to open myself up to further legal action.
6. I do not believe attorneys fees should be awarded against me for my refusal to do this
in light of the fact Petersons will not allow me to disclose this information. I will be happy to

Affidavit of Marcel Gentillon in Response to Third Party Plaintiffs' Motion to Compel and
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thls issue. Until such time, I will
·will
comply with any order or guidance the court can give me on this
follow my counsel's advice and refrain from answering the question until I get either a release
fTom Petersons or an order directing me to do so.
fTOm
7. When I sold certain real property to the Plaintiffs, Craig E. Peterson and Janice
K.
JaniceK.
Peterson, I did so in complete good faith. I had no idea that certain deeds and other legal
documents were supposed to have been filed with the county. During the course of my
transaction with the Petersons, title insurance was obtained and the title report showed that there
was nothing preventing me from executing the deeds in favor of the Petersons.
8. At this point in time I am not in a position where I can retract that sale. There is
nothing that I can do to help Wes and Mont obtain the property back without further order of the
Court.
9.
9. I am 79 years old. At the timc
time I signed the contract with Wes and Mont in December
1998 I was 69 years old. Due to my age, I was no longer involved in the day to day operations of
my property, I assumed that all
aU responsibilities and obligations were completed by Wes and
mine. Inasmuch as the entire transaction was done as a favor to
Mont. This was their deal, not mine.
them, I fully expected them to take all of the legal steps necessary to consummate the deal
them,
deal..
10. My involvement in this was merely to help enable Wes and Mont place a pivot on the
property. Most ofthe
of the land transferred in 1998 was owned by our son, Scott Gentillon. Many
years have passed since the agreement was signed in 1998 and the swvey
slUvey was completed in 1999.
1999.
I do not believe that I should be held legally responsible for the oversights, omissions, or errors
of those I was trying to accommodate.
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DATED this 15

09-18-2008
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J{~u el1f/0("~
eJ1fk1C-;J~
J~u
Marcel GcntilLon
Gcntillon

l5 th1h day afSeptember,
of September, 2008.
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2008, I caused to be served, via
of the foregomg to:
U.S. First Class Mail, postage prepaid, a true and corre
carre t copy ofthe

K

fQ.X G.n(.
fax
Q.n~

Charles C. Just
Kipp L. Manwaring

Just Law Office
P.O. Box 50271
Idaho Falls, Idaho 83405

Dwight E. Baker
Jonathan W. Harris
Baker & Harris
266 West Bridge
Blackfoot, Idaho 83221
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Dwight E. Baker
BAKER & HARRIS
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Blackfoot, Idaho 83221
Telephone: (208) 785-2310
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E-Mail: debaker@bakerharrislaw.com
Idaho State Bar No. 1350

zeoa
ZCOB SEP I 8 Pii

Cj/-(J 7-~3Dt.p
7-~3D{p
~~~;' . Cf/-v

nY
ny

_'!:Jif ,'., ,
-'rJif,'""

Attorneys for Defendants
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BINGHAM
CRAIG E. PETERSON and JANICEK.
JANICE K.
PETERSON, husband and wife,

Case No. CV-2007-2306

Plaintiffs,

v.
WESLEY J. GENTILLON and CONNIE
GENTILLON, husband and wife; LAMON
M. GENTILLON and LORI FAYE
GENTILLON, husband and wife, and JOHN
DOES 1 THRU X,

t::
t: : !}I} 9

AFFIDAVIT OF DWIGHT E.
BAKER IN SUPPORT OF
DEFENDANTS' MEMORANDUM
DEFENDANTS'MEMORANDUM
IN RESPONSE TO PLAINTIFFS'
MOTION FOR SUMMARY
JUDGMENT

Defendants.
WESLEY J. GENTILLON and CONNIE
GENTILLON, husband and wife; LAMON
M. GENTILLON and LORI F
FAYE
AYE
GENTILLON,
Counterclaimants,
Counterc1aimants,
v.
CRAIG E. PETERSON and JANICE K.
PETERSON, husband and wife, and JOHN
DOES 1 THRU X,
Counterdefendants.
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WESLEY J. GENTILLON and CONNIE
GENTILLON, husband and wife; LAMON
M. GENTILLON and LORI F
AYE
FAYE
GENTILLON,
Third Party Plaintiffs,

v.
MARCEL GENTILLON and DORIS
GENTILLON, husband and wife, and SCOTT
GENTILLON and TRACY GENTILLON,
husband and wife,
Third Party Defendants
STATE OF IDAHO
County of Bingham

)
: ss.
)

Dwight E. Baker, being first duly sworn, deposes and says:
1.

That he is now and at all times material herein has been the attorney for the
Defendants/Counterclaimants/Third Party Plaintiffs, Wesley J. Gentillon, Connie Gentillon,
Defendants/Counterc1aimants/Third
Lamon M. Gentillon and Lori Faye Gentillon.

2.

That attached to this affidavit as Exhibit A is a true and correct copy of the survey prepared
pursuant to the Contract, which contains colored shading for illustrative purposes.

3.

That attached to this affidavit as Exhibit B is a true and correct copy of the
Contract/Agreement dated December 18, 1998.

4.

That attached to this affidavit as Exhibit Cis
C is a true and correct copy of the survey prepared
pursuant to the Contract, which contains colored shading for illustrative purposes.

5.

That attached to this affidavit as Exhibit Dis
D is a true and correct copy of the September 29,
2006 Warranty Deed from Marcel and Doris Gentillon to Craig E. Peterson and Janice K.
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Peterson, recorded on October 2, 2006 as Instrument Number 579014 of the records of
Bingham County.
6.

That attached to this affidavit as Exhibit E are true and correct copies of excerpts from
Marcel Gentillon's deposition taken on July 23,2008.
23, 2008. Specifically, page 61, line 4 to page
64, line 4, page 62, line 5 to page 63, line 11, page 63, line 24 to page 65, line 4.

7.

That attached to this affidavit as Exhibit F are true and correct copies of excerpts from Craig
Peterson's deposition taken on July 23,2008.
23, 2008. Specifically, page 10, line 2 to page 11, line
8, page 10, line 22 to page 11, line 16, page 11, line 4 to page 12, line 15, and page 11, line
20 to page 12, line 15.

8.

That attached to this affidavit as Exhibit G are true and correct copies of excerpts from
Lamon Gentillon's deposition taken on July 23,2008.
23, 2008. Specifically, page 22, line 1 to page
23, line 18, page 18, line 20 to page 19, line 23, and page 20, line 10 to page 21, line 3.

9.

That I have read the foregoing affidavit, know the contents thereof and verily believe the
same to be true.
FURTHER your affiant saith not.

~qwf/lJfl/
~qWf/!Jfl/

Dwight . Baker
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CERTIFICATE OF SERVICE
th
18th
day of September, 2008, I served a true and correct copy of the
I certify that on this 18
following-described document on the person(s) listed below by the method indicated.

Document Served:

Person(s) Served:

AFFIDAVIT OF DWIGHT E. BAKER IN SUPPORT OF
DEFENDANTS' MEMORANDUM IN RESPONSE TO PLAINTIFFS'
MOTION FOR SUMMARY JUDGMENT
Kipp L. Manwaring
MANWARING LAW OFFICE, PA
PO Box 50271
Idaho Falls, ID 83405
Attorney for Craig E. and Janice
JaniceK.
K.
Peterson

(./)Mail
(./)
Mail

Gregory W. Moeller
RIGBY ANDRUS & MOELLER
POBox 250
Rexburg, ID 83440
Fax NumberNumber - 356-0768
Attorney for Marcel Gentillon,
Gentil/on, Doris
Gentillon and Scott Gentillon

(./)Mail
(./)
Mail

Honorable Jon J. Shindurling
Bonneville County Courthouse
605 N. Capital Avenue
Idaho Falls, ID 83402
Bonneville County Chambers

(./)Mail
(./)
Mail

r;
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Dwight E. Baker

AFFIDAVIT OFDWIGHTE. BAKERINSUPPORTOFDEFENDANTS'MEMORANDUM
AFFIDAVITOFDWIGHTE.BAKERINSUPPORTOFDEFENDANTS'MEMORANDUM
JUDGMENT - 4
IN RESPONSE TO PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT-

132

o

sao

~

SECTION 19

...

.... , •
•• ...s........
.,
11
•

T. 1 S., R. 37 E.B.M.

I

BINGHAM COUNTY, IDAHO
JANUARY 1999

~

LEG
0

•

lfllliW.'l'a
IfIllItl.I.'1'8
nr.LOW Il
nr.tow
IJliJR:ml
IJlIJR:mI

Q

DUllCAD

•

JIIDlc.uB
JIIDlcmc

•
«I

fNlllCATI
l'NlllCATI
IWlIDBil
IW.NDBII

A

lI1WIlIBll
lllWIDBJl

•

DlDICATS
DIDICATS

JNIIIC.UZ
JmllCAtII:

.. -_
- - .~
_.,.._- ·~
-·-·--~·-··-~.-

......
............
.

....
....

-,~-.--

-·~-·--

----_.-----·-

-....-...

~--·~--

-____,.... ____
_....-......-......-.....

~
~---

Dl1)
DIJ)

Ol'
OF :

LAS!'

Jll(
JII(

DBKD CAl
DIlKD
l'ROI'Oll&
l'ROPOll&

w

IJ.BIIIl
II.B111lW
:10' JNaR
:HI'

CIQft:J1:IU'J
CIQft:JI:IU'J

U!Bmll:
UIBmIl:

RECORDER'S CERTI
IIZilS
II'IIIlS

or IIM.IIO

1lfS'
IllS'

I:OIIMT •01' IIDIWWl

1
I'
l'

r.I, ,..
lIXRKBl' ~
tD 1OOIIIII:IIIGlOOI,
100liiii:IIIGIOOI, liXRKBY
'tIIIl IIIQUEIIT
ma raa IIICOIlII
IIICORD JJ
u 'tllll
IIIQUEST or'-..:=-__
or·--:=-,_.

l'JW)

'*

.L't-JIIli1J'liS
4_
' t_
- JIIII1J'lIS
PAST
_O'CLOCJ:
mI
_
_ _PAST-O'CLOCI:-IL
-'.';;,.-'_.
,1I11III. _If. Off ml
- - - - - . . . . : .·::.;-·_. ,1111111.

LINE TABLE

IE:fi=I'KI
lE:fl=I'KI

·_Ai
'Ai

=
........-..--

INDE:
INDE:

133

.'..

·'-'0,
U'

AGREEMENT FOR ExCHANGE
exCHANGE OF PROPERTY AND OPTION

II-t-

This agreement is made and entered into this jf_ day of December, 1998, by and
between Marcel J. Gentillon and Doris J. Gentillon, husband and wife, of 900 North 500 East.,
Firth, Idaho 83236 (herein referred to as"Marcel"
as"Marcel', and Wesley J. Gentillon and Connie
Lori Faye Gentillon, husband and
lamon M. Gentillon and lori
Gentillon, husband and wife and Lamon
wife, as tenants in common between the communities, with a mailing address of 790 North, 450
East, Firth, Idaho, 83236 hereinafter referred to as 'Wes and Mont."

RECITAlS
RECITALS

Exhibit A.,
A, attached hereto and incorporated herein by reference, is a copy oUhe
ofthe
assessor's map for the NE quarter of Section 24, T.1 S, R 36 EB.M,
E.B.M, and part of the NW
quarter of Section 19, T. 1 S., R 37 EB.M
E.B.M.,
.• Bingham County, Idaho.
Marcel is the owner of the parcel marked T-10032 (Marcel's
{Marcel's Home Place) and lot 16
rMarcel's Riparian landsj in Section 24 shown on Exhibit A
rMarceI's
A.
Scott owns property marked the Scott Parcel consisting of the NW114NE114
NW1/4NE1/4 {"Scott's
Farm" and lot
Lot 1 in Section 24 as well as T-5548.
Farm',
Wes and Mont desire to purchase Scotrs Farm from Scott if they are able to put a
center pivot irrigation system on it and Scott desires to sell it if he can retain part of
NW1/4NE1/4 as market on Exhibit A
NW114NE114
A.
Marcel is the father of Scott Gentillon and desires to assist Scott in being able sell to
1
~-

Wes and Mont and to exchange his Riparian land for part of Scott's Lot 1, Sec. 19.

"Pivof' herein means a center pivot irrigation system with an end gun but without a
"corner catcher," in the manner marked on Exhibit A deSigned
designed for the most effective coverage.
Dcorner
"Survey'' means a survey by Arrow land Survey, to be paid for by Scott.
"Survey"

WITNESSETH

In consideration of the mutuaJ
mutual covenants and agreements herein contained, the parties
agree as follows:
1.

Water Delivery. Wes and Mont grant a personal right to Marcel not running with

the land to irrigate their residential lawn and garden from Wes and Mont's irrigation system, and
to grant to Marcel a personal right not running with the land, to irrigate Marcel's agricultural.
property from their irrigation pipeline so long as the irrigation is done by standard sprinkler
AGREEMENl" FOR
AGREEMENt
t=OR ExCHAMGE OF PROPERTY AND OPTION

EXHIBITB
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irrigation practices in accordance with the Wes and Monfs irrigation schedule.
2.

Marcel agrees to exchange Marcers Riparian land for part of the Scott's lot 1

property but agrees to convey to Wes and Mont that portion south of the south line of Parcel

T1
T10032
0032 extended and any adjustment required under paragraph 4 when a survey is obtained.
3.

Marcel agrees to exchange with Wes and Mont the land from the SW comer of

T-10032 necessary to install a Pivot for irrigation of Scott's Fann
Farm for land east of the pivot
contiguous to Parcel T-10032, least disruptive to farming patterns on the retained portion of
Scott's Farm. Wes and Mont will pay for the Survey to obtain the legal descriptions for the land

i

to be exchanged,

~ U1e~ea:~~:7:::=d:::~~:::=~:::
Ule~ea:~~:7::::=d=~~:::=~:::
\

~

south boundary in lot·1
lot-1 (by

~oving a line parallel to the south line of
ofT
T-10032
-10032 north or south) so

that the farmable acreage in Marcel's retained portion of lot 1 equals the fannable acreage in
Section 16.
5.

Option to Buy Back. Wes and Mont give and grant to Scott and Scott only, the

exclusive, personal option to purchase the option property described on Exhibit A for a
exclusive.
purchase price of $2000.00 within 5 years from the date hereof by giving written notice to Buyer
and to be closed within two months after receipt of notice. The purchase price shall be

$2,000.00 which shall be paid in cash at closing. The exact description of the property shall be
agreed to by the parties at the time the option is exercised but shall have 320 feet frontage on
West River Road (550 East) directly south of the southwest comer of Seller's present property
and shall be taken from the portion of the Property adjacent to Seller's retained property that
would not be irrigated by a center pivot irrigation system (without a comer system) optimally
designed to irrigate the Property purchased as shown on Exhibit A. Seller shall provided a
survey of the description of the option property and a standard form deed of conveyance.
6.

Execution of Document. Each party agrees to cooperate in good faith to car:ry

out the purposes and affects of this agreement, and to execute all documents reasonably
required to effectuate the agreements contained herein.
7.

Binding Effect. This agreement shall be binding and inure to the benefit of the

parties hereto, their respective successors and assigns.
B.
8.

Governing law. This agreement shall be governed by the laws of the State of.

9.

Attorney's Fees. In the event of any action being necessary to enforce any of

Idaho.

the terms hereof.
hereof, arising from the breach of any provision hereof.
hereof, the prevailing party shall be

AGREEMENT FOR ExCHAtfGE
ExCHAI'fGE OF PROPERTY AND OPTION
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entitled to receive from the other, all costs and expenses, including reasonable attorney's fees,
incurred by the prevailing party, whether or not such claim is litigated, and including fees in
bankruptcy court or fees on appeal.

"Marcel"

Marcel J.

.· lion

STATE OF IDAHO
County of Bonneville

)
) ss.
)

On the I~ day of December, 1998, before me, Michelle Cain, the undersigned
Notary Public in and for the State of Idaho, personally appeared Scorr
SCOTT M. AND TRACY M.
GENTILLON known to me to be the persons whose names are subscribed to the within
instrument, and acknowledged to me that they executed ~e same.

r

{SEAL}

.

1
-I.<.jj~(,(lA1j4~:..-.-=~:::.'
~-----
-l.<'jj~(,(lA1j4~:.._.-=~:::.
Notary Public for State of Idaho
Residing at: Idaho Falls
My Commission Expires: August 1, 2000

AGREEMENt FOR ExCHANGE OF PROPERTY AND OPTION
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STATE OF IDAHO
County of Bonneville

)
) ss.
)

£

On t
the
h e £ day of December, 1998, before me, Michelle Cain, the undersigned
Notary Public in and for the State of Idaho, personally appeared WESLEY J. GENTILLON AND
CONNIE GENTILLON known to me to be the persons whose names are subscribed to the within
instrument, and acknowledged to me that they executed the same.

(SEAL)
Notary Public for State of Idaho
Residing at: Idaho Falls
My Commission Expires: August 1, 2000

STATE OF IDAHO
County of Bonneville

)
) ss.
)

On the
the~
~ day of December, 1998, before me, Michelle Cain, the undersigned
Notary Public in and for the State of Idaho, personally appeared LAMON M. GEtrnLLON AND LORI
FAYE GENTILLON known to me to be the persons whose names are subscribed to the within
instrument, and acknowledged to me that they executed the same.

(SEAL)
{SEAL)
Notary Public for State of Idaho
Residing at: Idaho Falls
My Commission -Expires: August 1, 2000

STATE OF IDAHO
County of Bonneville

)
) ss.
)

On the
the~
~ day of December, 1998, before me, Michelle Cain, the undersigned
Notary Public in and for the State of Idaho, personally appeared MARCEL J. GENTILLON AND
DORIS GENTILLON known to me to be the persons whose names are subscribed to the within
instrument, and acknowledged to me that they executed the same.

(SEAL)
Notary Public for State of Idaho
Residing at Idaho Falls
My Commission Expires: August 1, 2000

AGREE"IIIIENT FOR ExCHANGE
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57901.4
WARRANTY DEED

10060&1-2
1006 OCT-2 PH 12:
/2: 52
For Valuable Consideration Received:
MARCELJ.-GENTILLON AND DOlUS J. GENTlLLON,
GENTILLON, HUSB~_AND WIFE
the Giantors do hereby grant, bargain, seD, convey and wauant unto
JANICE K. PETERSON,
PETERSON. HUSBAND AND WIFE
CRAIG E. PETERSON AND JANICEK.
the Gmntees whose curreutaddrcss is:
9044 South Stb
5th West, Idaho FaUs, m
ID 83404
the fonowing
following described premises, to-wil:
to-wit:

Parcell:
Parcell:
-_
1
I,
'24,
24, TOWDlIlUp
TOWDllhlp 1 South, Range 36 East, Boise Meridian.
Meridian,
A Portion of Lot 1,
Bingham County, Idaho, described as follows:
Beginning at the Northeast c:omer, thence 450 feet South aloJig
aloag the section line
thence; West
west a rjght smgle
ongIe 828
820 feet; 'lhenee
ibmce Northeast at a right angle 450 feet;
thence East at a right angIe
angle 820 feet to the Point ofBeginDing.
ofBeginJling.
Paree1ll:
Pareelll:
ToWDShip
TOWDllhip 1 South, Range 37, East Boise Meridian.
Meridian, BingIJan{1II
BingiJan{lll ContI.
CoUDti, Idaho,
l.
,{!R tJt:-P
t}!(--P
Section 19, Lot 1.
.f!R

~~

~'P.f

TO HAVE AND TO HOLD the said premises. with their appurtenances liUto
lIUto the
said Grantees. their heirs and assigus 1brever.
ibrever. And the said Grantors do heteby covenant
to and with the said Grantees, that they
they~
~ the ovmers in fee lIimple
llimple of said premises; 1bat
said premises are ftee from all encombmnces and that they wiD wai:nmt and defend the
same from all lawful claims wha1scever.
whatscever.

~~ 7-J7-()1
7-J7-IJ1
Date

Marcel.~.
MareeJ.~.

~·(L~
~'(L~

.~
-~

STATE OF IDAHO
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~til t-s~
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DaCe

)
)ss.

COUNTY OF BONNEVILLE
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of September, 2006, befonnue,
WJdersigncd. a Notary
On this
~ day ofSeptemher,
befoI'lllue. the WlIiersigncd.
Public.
Public.~
~ S1ate, personally appeared MARCEL J. GENTILLON AND
DORIS J. GENTILLON.
GENTILLON, known to mc.
me. and/or identified to me on 1be
the basis of
satisfactozy cvideuee.
satisfactol')'
cvidenee. to be the pClSODS
pCISOns whose lliiJllCS
IlIIJllCS are subscribed to the within
instIum.cnt and acknowledged-tome that they exec:uted the_same
instium.cnt
the.same•..

14

139

Together with a 30 foot easement for ingress and egress over and across an existing
ofSection
Section 24,
24. Township 1I South Range 36
private road paraIlei
parallel to the North Section Line of
of the Boise Meridian, which begins at the County road know as West River Road and
~East
~
East to its intersection with and within describe property.
.·

579014

-114140

Deposition of:

1

July 23, 2008

Marcel Gentillon

A.

I

tbld him I had my house and 8.4 acres
t6ld

2

and I had this Section 19 with -- anyway, it was 13

3

acres, right at 13 acres with the two lots.

4

5

Q.

Did you tell him that you owned ground

that went down under where the pivot was located?

6

A.

Yes.

7

Q.

You told him you owned the ground where

8

10

A.

I told him I let the boys go through

Q.

Did you tell them that you had already

there.

11

12

agreed to sell that property where the pivot went

13

through?

14
15
16

No, I didn't.

Q.

And so since they hadn't offered to pay

pay me.

18

second time?
A.

No, sir.

20

Q.

So did you tell Mr. Peterson that the

24
25

pivot went across this corner or not?
A.

Yes, sir.

I told him the pivot -- I

give them the right to cross that.

Q.

And at the time there was spud rows

already laid out across that corner, was there not?
,'···~·
...
~.

tntreport@ida.net
tntreport®ida.net

~

~

~

;
~

19

23

i~

But they didn't offer to ,

you, you thought you could turn around and sell it a

22

f4

I

A.

17

21

~

;
;.

the pivot was?

9

~

T&T Reporting
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%

1

A.

Yes.

2

Q.

And the pivot tracks were clearly

3

They were over on this other side.

•

visible to someone that would look?

4

A.

Yeah.

5

Q.

And you'd already fenced the property

66

down on the south line?

7

A.

I

8

Q.

And the fence was still there?

9

A.

Yes.

Q.

Did you point out that fence as being

10
11

12
13
13

fenced that before.

the boundary line?

A.

No.

told him that rock -- the ground

I

went a little farther than the rock.

14

Q.

Down into where the pivot was?

15

A.

Yeah.

16

Q.

So you told him -- you told Mr. Peterson

17

Uh-huh.

that the ground you were selling conflicted with --

18

A.

A little farther south.

19

Q.

And you told him it conflicted with

20

where the pivot was?

21

A.

Yes.

22

Q.

And so you agreed to sell the property

to Mr. Peterson that you were already obligated to

24

sell to Wes and Mont under this agreement?
A.

tntreport®ida.net
tntreport@ida.net

No.

I

Yes.

23

25

I

I

didn't sell that property to

T&T Reporting

208/529-5491
142

4c19e291-7db7-40ec-b194-97e08bbaa208
4c1ge291·7db7-40ec·b194·97e08bbaa208

Deposition of:

Marcel Gentillon
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1

Mr. Peterson.

2

already -- the boys was running over that property.

I granted -- I told him that I'd

3

Q.

And you told him that?

4

A.

Yes.

5

Q.

And what did he say about that?

6

A.

He said it was all right.

8

Q.

Was it wife present?

9

A.

Yes.

10

Q.

And do you recall any of her response?

11

A.

No.

12

Q.

What did you tell him about the fence

77

13

then.

A.

I told him it was to hold my horses in,

that pasture did.

16

17

I think she was.

line, if anything?

14
15

He understood

Q.

Did you tell him that the fence line was

the boundary line?

18

A.

No.

19

Q.

Did you tell him that there were survey

20

stakes down there that would identify the boundary

21

line?

22

A.

There should have been.

23

Q.

My question 1s
1S did you tell him -- did

24
25

you tell him about that?

Did you tell him there were

T&T Reporting

~
1,<,
1:<>

survey stakes there?

tntreport@ida.net
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1

A.

No.

I didn't tell him.

I knew that the

2
2

stake down -- down that Mr. -- what's his name -- was

3

farther down.

4

Q.

Mr. Leavitt?

5

A.

No.

6

Kelsey told me that I had property

below the rock, the stake was down below the rock.

7

Q.

And so you told Mr. Peterson that?

8

A.

Yes.

9

Q.

Did he go down and look at that?

A.

We went down but there was nothing

10
11

there.

They'd been tore out.

12
13
13

Q.

So you and Mr. Peterson went looking for ~
I~

that corner?

14

A.

Yes.

15

Q.

And was that before he bought the

17

A.

Yes.

18

Q.

And how long before he bought the

20

A.

Maybe a couple days.

21

Q.

Did he indicate that he needed a survey

16

19

22
23
24
25

property?

property?

or wanted a survey?
A.

Well, yes, we needed a survey and he did ~
~

survey it.

Q.

tntreport@ida.net

Before the sale?
T&T Reporting
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1

A.

No.

2

Q.

So he bought it relying on what you had

3

After the sale.

told him about the property?

4

A.

Absolutely.

5

Q.

And what did you tell him about the

6

fence?

7

or did you tell him the fence was not the boundary?

8
9

Did you tell him the fence was the boundary

MR. MOELLER:

Objection.

That's been asked

and answered.

10

THE WITNESS:

Pardon?

11

MR. MOELLER:

I said that's been asked and

12

answered, but you can answer it again.

13

THE WITNESS:

14

Q.

BY MR. BAKER:

16

A.

Same answer.

17

Q.

And what was that?

18

A.

That was that the fence was there

20

Q.

Before what?

21

A.

Before the pasture.

22

Q.

My question is about the location of the

15
15

19
19

Same question.
Yeah.

answer?

before.

23

fence and the boundary.

24

you tell Mr. Peterson, if anything?

25

And what's the

A.

tntreport®ida.net
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1

2

Yeah.

The section line.

Q.

Okay.

And then on the west there in

3

front of the house, the garden spot, what did you

4

understand was the boundary line there?

5

A.

West.

I guess I really didn't -- there

6

was some fence posts there.

7

there at the time so I wasn't really aware there was

8

a garden spot until we were talking about it today.

9

10

Q.

The garden spot wasn't

And then on the south were you aware

that there was a fence there?

11

A.

Yeah.

12

Q.

And was aware that there was a main line

13

I saw the fence line.

laid out along the fence?

14

A.

Yeah.

15

Q.

Were you aware that there was a circle

I saw the main line.

16

on the property on the farm ground to the south and

17

west of the house?

18

A.

Yeah, I was.

But I guess I didn't -- it

19

was late September and I never did notice it going.

20

I don't know if it was at that time.

21
21

out there but that's about it.

22

Q.

I saw it parked

At the time had -- had there been

23

potatoes planted the prior year or had it been grain

24

the prior year?

25

A.

tntreport®ida.net
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1

22

Q.

Did the potato field run up to the edge

of the house?

3

A.

Not to the edge of the house, no.

4

Q.

Was there any boundary demarcation

5

between the potato fields and the house, a fence,

6

main line, anything that would

7

8

A.

fence or electric fence, yeah.

9

10
11

I think there was a single strand wire

Iili

Q.

Did you understand that to be the

A.

No,

boundary?
I didn't.

It was a fence.

I was

12

excited about the property.

13

terms and Marcel could live with the terms and they

14

were happy.

15

happy that we were getting the property.

16

was about it.

17
18

Q.

I could live with the

You know, we were moving in and we were
And that

It was a fence, a single line fence.
Did you inquire about any boundary

markers or survey stakes, anything like that?

19

A.

No,

20

Q.

Did Marcel show you where any stakes

I didn't.
~

21

were or show you where -- I think he's suggested that ~

22

he pointed out a corner to you

23

A.

Yeah, he did show me.

24

Q.

-- next to a rock pile?

25

A.

Yeah.

tntreport®ida.net
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1

Q.

Did that happen?

2

A.

Yeah.

3

Q.

What did he tell you about that corner?

4

A.

He just said that Scott had surveyed --

Yeah.

5

was it Scott?

6

Darren.

7

was a stake from that survey.

8
9

No.

Who was the surveyor?

Darren.

Darren had surveyed the property and this

Q.

And where was the stake from that rock

outcropping?

10

A.

I'm not entirely sure where the rock

11

outcropping is or what we're talking about, but I

12

think it's probably kind of where the center pivot

13

crosses.

14

property.

15
15

it.

16

At the time there was a lot of weeds on the

~

~
~.

Marcel hadn't been able to take care of

And corrals and --

Q.

Let me see if I can't get an

17

understanding, and you can refer to either one of

18

these photos that you'd like.

19

One of them I have a Bates stamp as 132,

20

which is an aerial photo.

21

what the yellow line is or is not.

22

yellow line as far as I'm concerned.

23

help in providing some perspective around where the

24

hog pen was and where this rock is.

25

tntreport@ida.net
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1

defense, it is saying that the Petersons should have

2

noticed that the land they bought was subject to some

3

other claim or right.

Is that what you're saying?

4

A.

Yes.

5

Q.

And I think you've identified at least

6

three facts that support that defense.

7

just go through those with you to make sure we're

8

correct.

9

10

And let me

Okay?
A.

Yes.

Q.

We're looking at the last sentence on

11

paragraph 25 of your second affirmative defense.

12

it says, said notice was provided through the

13

presence of irrigation systems, the preparation of

14

ground for planting of potatoes, the installation of

15

a main line, and the installation of a fence, all of

16

which delineate the property to which the defendants

17

had a valid claim.

18

Did I read that correctly?

19

A.

Yes.

20

Q.

NOW,
Now,

21

you're relying upon.

22

those.

23

irrigation systems.

24

present that gave notice of a competing right?

25

~

I think we had four facts that
Let me go through each of

You said the first notice was the presence of :

A.

tntreport®ida.net
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1

irrigation system, the pipe, the pivot, the main

2

line.

3
4

Q.

When you say "the pipe," what do you

mean by the pipe?

5

A.

The hand lines that was out there.

6

Q.

And where were the hand lines located?

7

A.

I think they were --

8

Q.

Your counsel had you looking at Exhibit

9

*-002?

~

10

A.

They were down here in this area.

11

Q.

Okay.

And you're pointing to an area

12

below the blue marked boundary that goes into the

13

fields towards the pivot?

14

15
16

17

A.

It's actually clear up here.

That's

where the main line runs is right there.
Q.

But I'm asking you about the pipe.

You're talking about the pipe?

18

A.

They run -- yeah.

19

Q.

And so the pipes ran south of what we

20

see as the blue line

21

A.

Yes.

22

Q.

-- - towards the arcs of the pivot?

23

A.

Yes.

24

Q.

All right.

25

i~~~

I
maJ.n line,
When you say the maln

what are you referring to?

tntreport@ida.net
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1

2

A.

The portable aluminum pipe that runs

along the fence line.

3

Q.

Portable aluminum pipe.

5

A.

Six inch, I think.

6

Q.

And where was it located?

4

What size is

it?

In relation

7

to Exhibit *-002, where can you tell me it was

8

located?

9
10

A.

On that line.

Q.

And you're pointing to a line that's

11

just to the north of the blue line on Exhibit *-002

12

on the south side?

13

A.

Which is the survey line.

14

Q.

And you're talking about a survey line

16

A.

Darren.

17

Q.

-- Darren Leavitt?

18

A.

Yes.

15
15

from --

There's still rods, caps with

19

Arrow One at the river, that corner, and that corner

20

and one up here.

21

Q.

This was the survey that wasn't

23

A.

Yes.

24

Q.

So there's a portable maln
ma1n line on that

22

25

recorded?

surveyed line we just talked about that sits just

tntreport®ida.net
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1

north of the blue boundary line on Exhibit *-002?

2
3

A.

Right along the fence line that Marcel

Q.

Okay.

~

built.

4

We'll talk about the fence line

r

I

5

1n
ln a minute, but that's the main line you're talking •

6

about?

7

A.

Yes.

8

Q.

Any other main line?

9

A.

No.

Q.

The fence,

10
11

I think we already described"

the fence.

12

A.

Yes.

13

Q.

Is that the same fence?

14

A.

Yes.

15
16
17

I thought it had two wires but I

guess not.
Q.

We're talking about an electric fence

that keeps horses in pasture?

18

A.

Yes.

19

Q.

All right.

20

That's the fence you're

talking about?

21

A.

Yes.

22

Q.

No other fence on the property?

23

A.

That's the one.

24

Q.

That's the one?

25

A.

Yes.

tntreport@ida.net
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1

Q.

Okay.

All right.

And then we're also

2

talking about the preparation of ground for the

3

planting of potatoes.

4

here that the Petersons purchased this property in

5

late September, early October of 2006?

Now, you heard the testimony

6

A.

Yes.

7

Q.

So
SO the ground wasn't being prepared for

8

planting potatoes at that time?

9

A.

Yes, it was.

They'd already came in,

10

worked the ground, and planted -- or marked out the

11

spud rows.

12

Q.

They'd already harvested their other

14

A.

Yes.

15

Q.

So the harvest was done by the time the

13

16

crop?

Petersons purchased the property, as far as you know?

17

A.

Yes.

18

Q.

And potatoes hadn't been planted though,

A.

No.

19

right?

20

They go in in the fall.

After you

21

work the ground up, then you come in and mark the

22

spud rows out and then they just follow them when

23

they plant.

24

Q.

25

rows?

And so what was marked as far as spud

What was the marking?

tntreport@ida.net
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1

f

about?

2

A.

They make what lS actually the spud row.

3

Q.

Okay.

4

~

so they're raised up?

J

A.

Yes.

6

Q.

Have furrows ln
In between them?

7

A.

Yes.

8

Q.

And, from your recollection, that would

10

have been apparent in late September, early October
2006?

11

A.

Yes.

12

Q.

And, in your opinion, what would that

13
l3

tell somebody?

14

A.

That that's the farm that's being

16

Q.

That somebody's farming that?

17

A.

Yes.

15
15

18
18

19
20
21
22

~

So they come in and make the rows ~

5

9

!

farmed.

There's a definite line on the

fence line and the main line.
Q.

Anything else that constitutes part of

the facts for your second affirmative defense?
A.

The only thing else you could have is no

~

~

trespassing signs.

23

Q.

Did you have no trespassing signs?

24

A.

No,

25

Q.

II had to ask.

tntreport®ida.net
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Dwight E. Baker
BAKER & HARRIS
266 West Bridge Street
Blackfoot, Idaho 83221
Telephone: (208) 785-2310
Facsimile: (208) 785-6749
E-Mail: debaker@bakerharrislaw.com
Idaho State Bar No. 1350
Attorneys for Defendants
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BINGHAM
CRAIG E. PETERSON and JANICE
JANICEK.
K.
PETERSON, husband and wife,

Case No. CV-2007-2306

Plaintiffs,
v.
WESLEY J. GENTILLON and CONNIE
GENTILLON, husband and wife; LAMON
FAYE
M. GENTILLON and LORI F
AYE
GENTILLON, husband and wife, and JOHN
DOES 1 THRU X,

AFFIDAVIT OF LAMON M.
GENTILLON IN SUPPORT OF
DEFENDANTS'MEMORANDUM
DEFENDANTS' MEMORANDUM
IN RESPONSE TO PLAINTIFFS'
MOTION FOR SUMMARY
JUDGMENT

Defendants.
WESLEY J. GENTILLON and CONNIE
GENTILLON, husband and wife; LAMON
M. GENTILLON and LORI FAYE
GENTILLON,
Counterc1aimants,
Counterclaimants,
v.
CRAIG E. PETERSON and JANICE
JANICEK.
K.
PETERSON, husband and wife, and JOHN
DOES 1 THRU X,
Counterdefendants.

AFFIDAVIT OF LAMON M. GENTILLON IN SUPPORT OF DEFENDANTS'
MEMORANDUM IN RESPONSE TO PLAINTIFFS' MOTION FOR SUMMARY
JUDGMENT-l
JUDGMENT-I
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WESLEY J. GENTILLON and CONNIE
GENTILLON, husband and wife; LAMON
FAYE
M. GENTILLON and LORI F
AYE
GENTILLON,
Third Party Plaintiffs,

v.
MARCEL GENTILLON and DORIS
GENTILLON, husband and wife, and SCOTT
GENTILLON and TRACY GENTILLON,
husband and wife,
Third Party Defendants
STATEOFIDAHO )
: ss.
County of Bingham )
Lamon M. Gentillion, being first duly sworn, deposes and says:
1.

That he is now one ofthe
of the Defendants in the referenced matter, he is oflegal age, competent
to testify, and makes this affidavit based on his own personal knowledge.

2.

Your affiant was present during the deposition of Craig Peterson on July 23, 2008, and has
personally reviewed the printed transcript of Craig Peterson's deposition.

3.

Between page 15, line 12 and page 17, line 15 of
Betweenpage
ofCraigPeterson's
Craig Peterson's deposition, Craig Peterson
identified a survey stake which was shown to him by Marcel Gentillon prior to his purchase
of the subject property on September 29, 2006.

4.

Between 1992 and 2003, your affiant (Mont) and his brother Wes farmed the entire parcel
outlined with the black line on the map. A true and correct copy of the map is attached
hereto to as Exhibit A.

AFFIDAVIT OF LAMON M. GENTILLON IN SUPPORT OF DEFENDANTS'
MEMORANDUM IN RESPONSE TO PLAINTIFFS' MOTION FOR SUMMARY
JUDGMENT-2
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5.

As a result of the 1998 Agreement (See Exhibit B to the Affidavit of Dwight E. Baker in
support of Defendants' Memorandum in Response to Plaintiff's Motion for Summary
Judgment), Wes and Mont Gentillon (your affiant) agreed to purchase all ofthe land outlined
on the attached Exhibit A, except for that land east ofthe
of the Marcel Gentillon homestead, the
ofwhich
which was to be established by a survey, pursuant to said Agreement.
south line of

6.

Your affiant has knowledge ofthe
of the placement of a survey stake by Darren Leavitt in the fall
of2002 or the spring of2003, at which time Darren Leavitt was doing business as a surveyor
under the name of Arrow.

7.

That attached to this affidavit as Exhibit B is a true and correct copy of a photograph
showing a survey marker identified by the name "Arrow".

8.

Based on your affiant's personal knowledge, the survey marker shown on Exhibit B was
placed in the fall of2002 or the spring of2003, because my brother Wes and your affiant
(Mont) farmed the property where that stake was placed the prior year, and we would have
destroyed that stake had it been in place prior to the fall of 2002.

9.

In the spring of 2003 Marcel Gentillon placed a fence easterly from the marker and stake

shown on Exhibit B.
10.

Attached as Exhibit C to this Affidavit is a true and correct copy of a photograph looking east
from the survey marker toward the Snake River. The irrigation mainline is visible on the
right side.

11.

Attached as Exhibit D to this Affidavit is a true and correct copy of a photograph looking
northwesterly from the same survey marker as shown on Exhibits Band C.

AFFIDAVIT OF LAMON M. GENTILLON IN SUPPORT OF DEFENDANTS'
MEMORANDUM IN RESPONSE TO PLAINTIFFS' MOTION FOR SUMMARY
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12.

Attached as Exhibit E to this Affidavit is a true and correct copy of a photograph showing
the pivot on the left side.

13.

Exhibits B, C and D
Dare
are photographs taken in the spring of2008. The location ofthe fences
and mainlines are essentially unchanged from the spring of 2003 when Marcel placed the
fence identified in paragraph 9 above.

14.

The fence and mainline shown on Exhibit C are located on the Blue line set forth on Exhibit
A

15.

That I have read the foregoing affidavit, know the contents thereof and verily believe the
same to be true.
FURTHER your affiant saith not.

l61thh day of September
September,,2008.
2008.
SUBSCRIBED AND SWORN TO before me this 16

CJ!:;raullRJ./Ca mmflciL
mmaclL
C!!Jrau/1RJ./Ca
Notary Public for Idaho ~
~lackfoo_t, Idahtlz/c;
"'CJ
Residing a~: ~lackfoo.t,
Idahttz/C;
"'0
My CommIssIOn
CommiSSIOn Expires:
ExpIres:
V (
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CERTIFICATE OF SERVICE
18thth day of September, 2008, I served a true and correct copy of the
I certify that on this 18
following-described document on the person(s) listed below by the method indicated.

Document Served:

Person( s) Served:

AFFIDAVIT OF LAMON M. GENTILLON IN SUPPORT OF
DEFENDANTS' MEMORANDUM IN RESPONSE TO PLAINTIFFS'
MOTION FOR SUMMARY JUDGMENT
Kipp L. Manwaring
MANWARING LAW OFFICE, PA
PO Box 50271
Idaho Falls, ID 83405
Attorney for Craig E. and Janice
JaniceK.
K.
Peterson

(,/)Mail
(!I')
Mail

Gregory W. Moeller
RIGBY ANDRUS & MOELLER
POBox 250
Rexburg, ID 83440
Number-- 356-0768
Fax Number
Attorney for Marcel Gentillon, Doris
Gentillon and Scott Gentillon

(,/)Mail
(!I')
Mail

Honorable Jon J. Shindurling
Bonneville County Courthouse
605 N. Capital Avenue
Idaho Falls, ID 83402
Bonneville County Chambers

(!I') Mail

Dwigh E. Baker
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Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
STATE OF IDAHO, COUNTY OF BINGHAM

CRAIG E. PETERSON and JANICE K.
PETERSON, husband and wife,
Plaintiffs,
vs.
WESLEY J. GENTILLON and CONNIE
GENTILLON, husband and wife; LAMON
M. GENTILLON and LORI FAYE
GENTILLON, husband and wife, and JOHN
DOES 1 THRU X,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV-07-2306
RESPONSE IN OPPOSITION TO
THE DEFENDANTSrfHIRD-P
DEFENDANTSITHIRD-PARTY
ARTY
PLAINTIFFS' MOTION FOR
PARTIAL SUMMARY JUDGMENT

The Plaintiffs, Craig and Janice Peterson, hereby respond in opposition to the motion for
partial summary judgment filed by Wesley Gentillon, Connie Gentillon, , Lamon Gentillon, and
Lori Gentillon, (Gentillon Partnership).
The issue raised is:

Does the statute of limitations in Idaho Code § 5-216 bar the

Gentillon Partnership's claim against Marcel and Doris Gentillon?
For the reasons explained below, the Petersons believe the statute of limitations has run
and the Gentillon Partnership has no claim against Marcel and Doris Gentillon.
FACTS

There is dispute concerning the following facts.

On December 18, 1998 Marcel and Doris

Gentillon and the Gentillon Partnership executed a written "Agreement for Exchange of Property
and Option". Counsel for the Gentillon Partnership's lender drafted the Agreement.
Response in Opposition to the Defendants/Third-Party Plaintiffs' Motion for Partial Summary JudgmentJudgment - Page 1I
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-e---------Paragraph 2 of the Agreement states, "Marcel agrees to exchange Marcel'
Marcel'ss Riparian Land
for part of the Scott'
Scott'ss Lot 1 property but agrees to convey to Wes and Mont that portion south of
the south line of Parcel Tl
TI0032
0032 extended and any adjustment required under paragraph 4 when a
survey is obtained."
Paragraph 3 of the Agreement states, "Marcel agrees to exchange with Wes and Mont the
land from the SW corner ofT
of T-10032 necessary to install a Pivot for irrigation of Scott'
Scott'ss Farm for
land east of the pivot contiguous to Parcel T-10032, least disruptive to farming patterns on the
retained portion of Scott's Farm. Wes and Mont will pay for the Survey to obtain the legal
descriptions for the land to be exchanged.
Paragraph 4 of the Agreement states, "If survey shows that the farmable acreage in Lot
16 is more than 110%
0% less than the farmable acreage in Lot 1, Marcel agree to deed to Wes and
Mont land to adjust the new south boundary in Lot 1 (by moving a line parallel to the south line
of T-I0032
T-10032 north or south) so that the farmable acreage in Marcel's retained portion of Lot 1
equals the farmable acreage in Section 16.
Paragraph 6 of the Agreement states, "Each party agrees to cooperate in good faith to
carry out the purposes and affects of this agreement, and to execute all documents reasonably
required to 'eeffectuate
ffectuate the agreements contained herein."
In January 1999 Darren Leavitt performed a survey and provided the Gentillon
Partnership and Marcel and Doris Gentillon with a copy of
ofthat
that survey.
Wesley Gentillon testified that he thought everything relating to the Agreement was
completed on December 18, 1998. (Affidavit of Counsel in Support of Response in Opposition,
Exhibit A). Wesley Gentillon further testified that while a survey may have been required, "we
just thought is was a done deal." (Affidavit of Counsel in Support of Response in Opposition,
Opposition,
Exhibit A). Finally, Wesley Gentillon testified that the Gentillon Partnership did nothing about
enforcing the Agreement from December 18, 1998 through December 18, 2006. (Affidavit of
Counsel in Support of Response in Opposition,
Opposition, Exhibit A).
Likewise, Lamon Gentillon believed that as of December 18, 1998 the Agreement
between the Gentillon Partnership and Marcel and Doris Gentillon was completed. (Affidavit of
Counsel in Support of
of Response in Opposition, Exhibit B). However, Lamon recognized that a
survey still was required by the Agreement. (Affidavit of Counsel in Support of Response in
Opposition,
Opposition, Exhibit B).
Response in Opposition to the Defendants/Third-Party Plaintiffs' Motion for Partial Summary Judgment - Page 2
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ARGUMENT
In accordance with pertinent statutes, a cause of action on a written contract must be filed
within 5 years after the cause of action has accrued. I.e.
I.C. §§ 5-201,5-216.
5-201, 5-216.
"It is basic contract law that a cause of action for breach of contract accrues at the time of

the breach." Hall v. Forsloff, 124 Idaho 771, 774, 864 P.2d 609, 612 (1993). "[U]nder Idaho
law, a cause of action generally accrues, and the statute of limitation begins to run, when a party
912, 915, 655 P.2d
may maintain a lawsuit against another. Galbraith v. Vangas, Inc., 103 Idaho 912,915,655
(Ct.App.1982). See also Spence v.
v. Howell,
Howell, 126 Idaho 763, 770, 890 P.2d 714, 721
119, 122 (Ct.App.l982).
(1995) (The cause of action accrued upon the breach of the contract.); Corbridge v. Clark Equip.
Co., 112 Idaho 85, 88,730
88, 730 P.2d 1005, 1008 (1986) (Cause of action does not accrue until

aggrieved party suffers damages.) Western Corp. v. Vanek, 144 Idaho 150, 158 P.3d 313 (Ct.
App.2006).
App. 2006).
"The statute of limitations began to run from the time when the action might properly
Camp., 49 Idaho 216, 220 286 P. 923
have been commenced." Hansbrough v. Standrod & Comp.,
(1930). "The statute of limitations does not begin to run until a claim accrues upon the breach of
the contract. The question of when the breach occurred is a factual one." Spence v. Howell, 126
Idaho 763,
763,770,890
770, 890 P.2d 714, 721 (1995)(Facts supported district court's determination that the
statute oflimitations was an issue for the jury).
According to the Gentillon Partnership, the Agreement was complete as ofDecember
of December 18,
1998. Any further performance required by the Agreement was purely one of securing a survey
and then exchanging necessary deeds. Under the cited paragraphs of the Agreement, it is plain
the parties intended the subsequent survey would be the signal event for concluding all
performances required by Marcel and Doris Gentillon.
The survey was completed in January 1999. No performance toward exchanging of
deeds was accomplished by Marcel and Doris Gentillon or the Gentillon Partnership.

The

Gentillon Partnership was aware of the survey but took not action to secure Marcel and Doris
Gentillon's performance. As of February 1,2004
1, 2004 five years had lapsed from the time the survey
was completedcompleted - the signal event of the Agreement. Upon Marcel and Doris Gentillon's failure
of performance in the exchange of deeds after the January 1999 survey, the Gentillon
Partnership'S
Partnership's cause of action accrued. More than five years have passed from the time the cause
of action accrued. Failure to file an action within five years from after completion of the survey
now bars the Gentillon Partnership from seeking to enforce its claim under the Agreement.
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Based upon the above, the Gentillon Partnership'
Partnership'ss motion for partial summary judgment
must be denied.

Instead, the court should grant summary judgment to Marcel and Doris

Gentillon on their statute of limitations defense. Trial by jury has not been requested by any
party. Where the court is the trier of fact, it may make its own determinations on statute of

limitations.
ury, the trial court as the trier of
"When an action will be tried before the court without a jjury,

fact is entitled to arrive at the most probable inferences based upon the undisputed evidence
properly before it and grant the summary judgment despite the possibility of conflicting
inferences." Shawver v.
v. Huckleberry Estates, L.L.c.,
L.L.C., 140 Idaho 354, 360-61, 93 P.3d 685, 69192 (2004); Intermountain Forest Management v.
v. Louisiana Pacific Corp.,
Corp., 136 Idaho 233,
233 , 235,
31 P.3d 921,923 (2001).

Jc(/ day of October, 2008.
DATED this Jbl

~
/Yk ..
~~

~.
~·

Manwarilli,E~
ManwariIli,i~

Kipp L.
Attorney for the Plaintiffs
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that on the .1" D
'/JJday of October, 2008,
61J.Jday
2008, a true and conect copy
of the foregoing document was served upon the person or persons named below, in the manner
indicated.
U Hand Delivered
U gy_ernight
~rnight Delivery
~.S. Mail,
Mail, Postage Prepaid
UFax

Dwight E.
E. Baker
BAKER & HARRIS
266 West Bridge Street
Blackfoot, ID 83221
Gregory William Moeller
RIGBY, ANDRUS & MOELLER,
MOELLER, CHTD.
PO Box 250
Rexburg,
Rexburg, ID 83440-0250
The Honorable Jon J. Shindurling
BONNEVILLE COUNTY COURTHOUSE
Avenue
venue
605 N Capital A
Idaho Falls, ID 83402

U Hand Delivered
~might Delivery
0'U.S.
0'U.S . Mail,
Mail, Postage Prepaid
UFax

U
U

U Hand Delivered
U~might
UJ)t1emight Delivery
tj'U.S
~ U.S.. Mail,
Mail, Postage Prepaid
UFax

Linda M. Larsen
Legal Assistant

Partial Summary Judgment
JudgmentResponse in Opposition to the Defendants/Third-Party Plaintiffs' Motion for Partial
- Page 5
CV-07-2306
169
Peterson v. Gentillon

NOV/21/2008/FRI 08:51 AM

BONN CTY COURTS

~

"'·

I'

P.002
P. 002

FAX No. 2085291300

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN .AND
AND FOR 1HE COUNTY OF BINGHAM
JANICEK.
CRAIG E. PETERSON and JANICE
K.
PETERSON, husband and wife,

Case No. CV-2007-2306

Plaintiffs,

ORDER AS TO PLAINTIFFS'
MOTION FOR PARTIAL
SUMMARY JUDGMENT

v.
WESLEY J. GENTILLON and CONNIE
GENTUJ...ON, husband and wife; LAMON
GENTUJ..,oN,
M. GENTILLON and LORI FAYE
wife, and JOHN
GENTJILON, husband
wife.
X,
DOES 1 THRU X.

and

Defendants.

WESLEY J. GENTU,WN'
GENTU.LON. and CONNIE
GENTILLON, husband and wife; LAMON
M. GENTllLON
GENTll.LON and WRI FAYE
GENTILLON,
Counterclaimants,

FILED IN CHAMBERS

AT IDAHO FALLS
BONNEVILLE COUNlY
HONORABLE JON J. SHINDURUNG
OATL
PAlL t\~
tl~

~~~Tf CLERKe ==hi~
::;~

v.
CRAIG E. PETERSON and JANICE
JANICEK.
K.
. PETERSON, husband and wife, and JOHN
DOES 1 THRU X,
Counterdefendants.
WESLEY J. GENTILWN and CONNIE
GENTIT.,LON, husband and wife; LAMON
GENTll.,LON,
M. GENTILLON and LORI FAYE
GENTlLLON,
GENTJLLON,
Third Party Plaintiffs,

v.
MARCEL GENTILLON and DORIS
GENTILLON, husband and wife, and SCOTT
GENTILLON.
GENTILLON and TRACY GENTILLON,
husband and wife,
Third Party
party Defendants
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CLERK'S CERTIFICATE OF SERVICE

I certify that on this 9-\ day of
ofNovember,
November, 2008, I served a true and correct copy of the
following-described document on the person(s) listed below by the method indicated.
DocUll'lent Served:

Person(s) Served:

ORDER AS TO PLAINTIFFS' MOTION ~ORPARTIAL
~OR PARTIAL SUMMARY
JUDGMENT
Kipp L. Manwaring

(.I) Mail

MANWARING LAW OFFICE, PA
POBox 50271
Idaho Falls, ID 83405

Attorney for Craig E. and Janice K.
Peterson
~ego~VV,Moeller.
~ego~VV.Moeller.

(.t) Mail
(.I)

RIGBY ANDRUS & MOELLER
P0Box250
POBox
250

Rexburg. ID 83440
Fax Number - 356-0768
Attorney for Marcel Gentillon, Doris
Getttillon and Scott Gentillon
(.t) Mail
(.I)

Dwight E. Baker
BAKER & HARRIS

266 W Bridge St
Blackfoot ID 83221
Attorneys for Wesley J. Gentillon,

Connie Gentillon, Lamon M Gentillon
and Lori Faye Gentillon

CLERK OF THE COURT
By:

~4--l« )0
~4--ll
)o mAJ
a:r;t-&.1
Deputy Clerk
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Dwight E. Baker
BAKER & HARRIS
266 West Bridge Street
Blackfoot, Idaho 83221
Telephone: (208) 785-2310
Facsimile: (208) 785-6749
E-Mail: debaker@bakerharrislaw.com
Idaho State Bar No. 1350

.•

,-;
'-;

<.<._

; .
••
••
.
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Attorneys for Defendants
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BINGHAM
CRAIG E. PETERSON and JANICE
JANICEK.
K.
PETERSON, husband and wife,

Case No. CV-2007-2306

Plaintiffs,
v.
WESLEY J. GENTILLON and CONNIE
GENTILLON, husband and wife; LAMON
M. GENTILLON and LORI F
AYE
FAYE
GENTILLON, husband and wife, and JOHN
DOES 1 THRU X,

AFFIDAVIT OF DWIGHT E.
BAKER IN SUPPORT OF
DEFENDANTS'
SUPPLEMENTAL BRIEF
REGARDING RESULTING
TRUST

Defendants.
WESLEY J. GENTILLON and CONNIE
GENTILLON, husband and wife; LAMON
M. GENTILLON and LORI FAYE
GENTILLON,
Counterclaimants,

v.
CRAIG E. PETERSON and JANICE
JANICEK.
K.
PETERSON, husband and wife, and JOHN
DOES 1 THRU X,
Counterdefendants.
AFFIDAVITOFDWIGHTE.BAKERINSUPPORTOFDEFENDANTS'SUPPLEMENTAL
BRIEF REGARDING RESULTING TRUSTTRUST - 1
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,

WESLEY J. GENTILLON and CONNIE
GENTILLON, husband and wife; LAMON
M. GENTILLON and LORI FAYE
GENTILLON,
Third Party Plaintiffs,

v.
MARCEL GENTILLON and DORIS
GENTILLON, husband and wife, and SCOTT
GENTILLON and TRACY GENTILLON,
husband and wife,
Third Party Defendants
STATEOFIDAHO
County of Bingham

)
: ss.
)

Dwight E. Baker, being first duly sworn, deposes and says:
1.

That he is now and at all times material herein has been the attorney for the

Defendants/Counterclaimants/Third
Defendants/Counterc1aimants/Third Party Plaintiffs, Wesley J. Gentillon, Connie Gentillon,
Lamon M. Gentillon and Lori Faye Gentillon.
2.

That attached to this affidavit as Exhibit A is a true and correct copy of the December 18,

1998 Warranty Deed from Marcel J. Gentillon and Doris J. Gentillon to Scott M. Gentillon
472878
72878 of
and Tracy M. Gentillon, recorded on December 31, 1998 as Instrument Number 4
the records of Bingham County.

3.

That attached to this affidavit as Exhibit B is a true and correct copy of the December 18,

1998 Warranty Deed from Scott M. Gentillon and Tracy M. Gentillon to Wesley J. Gentillon
and Connie Gentillon and Lamon M. Gentillon and Lori Faye Gentillon, recorded on
December 31, 1998 as Instrument Number 4
472880
72880 of the records of Bingham County.

AFFIDAVIT OF DWIGHT E. BAKER IN SUPPORT OF DEFENDANTS' SUPPLEMENTAL
TRUST - 2
BRIEF REGARDING RESULTING TRUST-
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4.

That attached to this affidavit as Exhibit C is a true and correct copy of the December 18,
1998 Warranty Deed from Scott M. Gentillon and Tracy M. Gentillon to Marcel J. Gentillon
72879 ofthe
and Doris J. Gentillon, recorded on December 31, 1998 as Instrument Number 4472879

records of
ofBingham
Bingham County.
5.

That attached to this affidavit as Exhibit D is a true and correct copy of the survey prepared
pursuant to the Contract.

6.

That I have read the foregoing affidavit, know the contents thereof and verily believe the
same to be true.
FURTHER your affiant saith not.

Dwight E. Baker
SUBSCRIBED AND SWORN TO before me this 1
1stst day of December
December,, 2008.

ratLl0 Q/CammdclL
Q/CammticiL

({(LLlQ

Notary Public for Idaho
Residing at: Blackfoot, Idaho
My Commission Expires: 6/5/2009
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CERTIFICATE OF SERVICE
I certify that on this 11stst day of December, 2008, I served a true and correct copy of the
following-described document on the person(s) listed below by the method indicated.
Document Served:

Person(s) Served:

AFFIDAVIT OF DWIGHT E. BAKER IN SUPPORT OF
DEFENDANTS' SUPPLEMENTAL BRIEF REGARDING
RESULTING TRUST
Kipp L. Manwaring
MANWARlNG LAW OFFICE, PA
PO Box 50271
Idaho Falls, ID 83405
Attorney for Craig E. and Janice K.
Peterson

(./)Mail
(./)
Mail

Gregory W. Moeller
RIGBY ANDRUS & MOELLER
POBox 250
Rexburg, ID 83440
Number-- 356-0768
Fax Number
Attorney for Marcel Gentillon,
Gentil/on, Doris
Gentillon and Scott Gentillon
Gentil/on

(./)Mail
(./) Mail

Honorable Jon J. Shindurling
Bonneville County Courthouse
605 N. Capital Avenue
Idaho Falls, ID 83402
Bonneville County Chambers

(./)Mail
(./)
Mail

JIi!I!Jf!
J~i~~!Jflhtt
JJdct
Dwight E. Baker

AFFIDAVIT OF DWIGHT E. BAKER IN SUPPORT OF DEFENDANTS' SUPPLEMENTAL
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72878-,
/' i\72878-.
WARRANTY DEED

\-------------,,-----------'
I

i

,/
/

!1'4.-

THIS INDENTURE is made and entered into as of this
1!'4.- day of December,
1998, between MARCEL J. GENTILLON AND DoRIS
DORIS J. GENTILLON, husband and Wife,
wife, Grantor, and
SCOTT M. GENTILLON AND TRACY M. GENTILLON, husband and wit'e
wjf'e of 895 North 550 East, Firth,
Idaho 83236, Bingham County, Grantee,
. WITNESSETH, that Grantor, for and in consideration of Ten and nol100
no/100 Dollars
States of America, and other good and valuable
($10.00), lawful money ofthe United Stales
($10.00),1awful
consideration, to it in hand paid by Grantee, the receipt whereof is hereby acknowledged, has
granted, bargained and sold, and by these presents does grant, bargain, sell, convey and
confirm unto Grantee, and to its successors and assigns forever, all the following described real
estate situated in Bingham County, State of Idaho, to-wit:
Lot 16, Section 24, Township 1 South, Range 36 E.B.M.

~.
~-

TOGETHER with all and singular the tenemltnts,
tenem~tnts, hereditaments, and appurtenances
thereunto belonging or in anywise appertaining, specifically including the reversion and
reversions, remainder and remainders, rents, issues, and profits thereof; and all estate, right,
title and interest in and to the property, as well in law as In equity.
TO HAVE AND TO HOLD, all and Singular
singular the above-described premises together with
the appurtenances unto Grantee and to his heirs and assigns forever.
And Grantor and his heirs shall and will warrant and by these presents forever defend
the premises in the quiet and peaceable possession of Grantee, his heirs, and assigns against
Grantor and his heirs and against all and every person and persons whomsoever lawfully
claiming the same.
IN WITNESS WHEREOF the Grantor has caused this indenture to be executed as of
the day and year first above written.
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STATE OF IDAHO

)

County of Bonneville

) ss.
)

this~
~

On this
day of December, 1998, before me the undersigned, a Notary Public In
and for the State of Idaho, personally appeared Marcel J. Gentillon and Doris J. Gentillon,
known to me to be the persons who subscribed to the foregoing Instrument, ·and
-and acknowledged
to me that they executed the same.

IN WITNESS WHEREOF I have hereunto set my hand and affixed my offICial
offacial seal the

day and year in this certificate first above written
written..

.lL!J.&:\
lL~&1
Pub~

· Notary P ! for the State of Idaho
Residing at: Idaho Falls
My CommisSion
Commission Expires: August 1, 2000

4';'2B78
4?2878
WARRAHTY DEED MARCEL J. GENTILLON TO SCOTT M. GENllLLON
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WARRANTY DEED

/~ay

THIS INDENTURE is made and entered into as of this
of December,
1998, between SCOTT M. GENTILLON AND TRACY M. GEN11ltON,
GEN11L£ON, husband and wife, Grantor, and
WESLEY J. GENTILLON AND CONNIE GENTILLON, husband and wife, and LAMON M. GENTILLON AND
LORI FAYE GENTILLON, husband and wife,
wife. as tenants in common between the coml_Tiunitie$;
comJ.TIunitie$: with
a mailing address of 790 North 450 East, Firth, Idaho 83236, Bingham County, Grantee,
WllNESSETH.
WllNESSETH, that Grantor.
Grantor, for and in consideration of Ten and no/100
nol100 Dollars
($10.00), lawful money ofthe United states of America, and other good and valuable
consideration.
oonsideration, to it in hand paid by Grantee, the receipt whereof Is hereby acknowledged, has
granted. bargained and sold, and by these presents does grant, bargain, sell, convey and
confirm unto Grantee, and to its successors and assigns forever, all the following described real
estate situated in Bingham County. State of Idaho, to-Wit
to-wit
TRACT I:
Township 1 South, Range 36 E.B.M., Bingham County, Idaho
Section 23: Beginning at a point N. 89°55'
89"55' E. along the Section line 25 feet from the S%
comer of Section 23; thence N. 89°55' E. along the section ine 872 feet; thence
N. 21•
21°40'
40' E. 200 feet; thence N. 08°5'
OS05' W. 350 feet; thence N. 03°05'
03•05• E. 295 feet;
thence N. 28"15'
28°15' E. 569 feet; thence E. 120 feel; thence N. 00°29' E. along the
Sixteenth Line 596 feet, more or less, to a point 732 feet South of the NE corner
of the NW'h of the SE% of said Section 23; thence southwesterly in a straight
line to a point 972 feet South and 25 feel East of the center of said Section 23;
thence South along a line parallel with and 25 feet Easterly from the North and
South quarter line of said Section 23, for a distance of 1,682 feet, more or less,
to the Point of Beginning. EXCEPTING THEREFROM: That portion of the
~SE% of said Section 231ying
23 lying South and East of the New Sweden Canal.
ALSO EXCEPTING THEREFROM: That portion of the NWA
NW'A of the SE% of
Section 23 described as follows: Beginning at a point on the East line of a
00°02' W. 1,678.32 feet and N. 79"23'30"
79°23'30" E. 25.43 feel
feet
COunty road that is N. 00"02'
from the S% corner of said Section 23, being 972 feet South and 25 feet East of
the center of said Section 23; and running thence N. 79"23'30"
79°23'30" E. 263.97 feet;
thence S. 38"19'20"
38°19'20" W. 418.23 feet to the East line of said County road; thence
N
00°02' W. along said Easlline
N...-00"02'
East line 274.53 feet to the point of beginning. ALSO
EXCEPTING THEREFROM: Beginning at a point that is
S. 89°50'00" E. 771.86
isS.
feet along the section line from the S% comer of Section 23; thence N. 349.86
feet; thence E. 138.92 feet to a point on the westerly bank of the larsen Lateral
C8flal;
C8f1al; thence along said westerly bank the fOllowing seven (;()UfSes:
courses: S.
16•59'23" E. 33.23 feet; S. 11"50'21" E. 44.05 feet; S. 05"48'56"
16"59'23"
05°48'56" E. 41.98 feet;
S. 05°19'28" W. 50.05 feet; S. 17°07'32"
17"07'32" W. 68.71 feet; S. 21°27'09''
21°27'09" W.
w. 102.17
feet; and S. 28"08'08"
28°08'08" W. 25.92 feet to the South Line of said Section 23; thence
N. 89°50'00"
89"50'00" W. 85.45 feet along said Section line to the Point of Beginning.
EXCEPTING THEREFROM: An access road as required, along the Westerly
side of the Larsen lateral C\lnal.
C~nal.

s.

=••;.__J
Ship (j~~
{j~~
.

= I ILJ

1
( Section 24: .
-,-~::r-

'-_.-:.::r'

w.

s.

w.

s.

./

.. -::>

Range 36 E.B.M.,_ BillQh~[l1
BillQh~m..CountY.fdahO
Countr,'fdahO
._andlflaf
_arfdlflaf portion of the NW%NE% lying South and East of the New SWeden
a(ai. EXCEPTING THEREJ:_ROM:
THEREt:.ROM: The following parcel located in the Lot 1,

WARRANTY DEED SCOTT M. GENTILLON TO WEsLEY J. & LAMON M. GENTIlLON
GENTIU.ON

PAGE-1
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CD

Section 24 described as follows: Commencing at the NE comer; thence 450 feet
South along the Section line; thence West at a right angle 820 feet; thence NE at
')..-,
a right angle 450 feet; thence East at a right angle 820 feet to the point of
j
beginning, together with road access anC!
anCI easement over an existing private road
{\
\\
to the County road. -ALSO EXCEPTING THEREFROM: Beginning at a poin"E."'
pOin"[i''''·.
where the South line of a lane
Jane following along the North line of Section 24 ·. ~
Intersects
intersects the East line of the County Road following along the West line oft
of t ~
NE% of said Section 24; thence running South along the East line of said Coun
Couii
.'·' Il \ ·,"
road 465 feet, more or less, to a point where the East line of the County road
'I
•1 V.
l},
intersects the west bank of the Steel Canal being a branch of the Great Westem
~./ [:.,_,
~.J
l:"-' ,,
Canal; thence following along the West Bank of the said Steel Canal in a
-J
northeasterly direction 1,042.5 feet, more or less, to a point where the West
Bank of the Steel canal intersects the South line of the said lane
Jane foRowing
foHowing along
the North line of said Section 24; thence West along said South line of said lane
Jane
975 feet, more or less,
tess, to the point Of.ainn'
of.ainn'g.fTOGETHER WITH:r]\n
WITH:rAn ingress (j)!
and egress easement over the nort~'e
nort~·e 30 t et oV8r-Grantor's
over- Grantor's retained property
1....
- commencing at the East line of the C.E
C.,!?__ ... Road ~n'd running 975 feet East.
!
J
-....
=-=-~
-- .. .·-·····-~·······
- ..... -~....... ...- ···-·-···-'"'·-··----.
. .-.. . . ,-,....-.. _--. ·--·._-.//
-····=-=-~

01.-,

rv

\V ·'1

·.
C

~~:f~
Section 24:

.TRACT IV:

36 E.B.M., Bingham County, Idaho

- .....
-•. --.----...'
.... ·-··--·___...

Lot 16

' ;;.-/

'Township-1'1fciuili, Range 36 E.B.M., Bingham County, Idaho
'Township-nfciiiili,
Section 26: Also beginning at a point N. 8~"55' E., along the Section line, 25 feet from the
N% comer of Section 26; thence S. and parallel with the North and South quarter
line of said Section 26, for
for560
560 feet; thence N. 77"47'
77°47' E., 181.7
181.7feet;
feet; thence N.
57°12'
52"5' E. 415 feet; thence N. 65°23'
65"23' E. 185.2 feet;
57"12' E. 127 feet; 1hence N. 52°5'
thence N. 48°38'
48"38' E., 84.5 feet; thence N. 23"18'
23°18' E. 72 feet; thence S. 89°55'
89"55' W.,
along the Section line, 872 feet to the point of beginning. EXCEPTING
THEREFROM: The West
west 25 feet thereof and EXCEPT a perpetual easement
for a waste ditch along the West line of Lot 2, Section 26. ALSO EXCEPTING
THEREFROM: Beginning at a point 300 feet South of the NW comer of the
NE% of said Section; and running thence E. 200 feet; thence S. 200 feet; thence
W. 200 feet; thence N. 200 feet to the point of beginning. ALSO EXCEPTING
is S. 00°00'51" W. 300 feet along the
THEREFROM: Beginning at a point that isS.
center line of an existing County Road and N. 85"15'28" E. 225 feet from the
theN~
N~
comer of Section 26, (said N% comer being N. 89°50' W. 2,631.42 feel
feet from the
NE comer of said Section 26); and running thence N. 51 ~26'25" E. 200 feet;
thence S. 40"16'48" E. 182.65 feet to a point on the Norther1y bank oftha
of the Larsen
Lateral Canal; thence along said Northerly Bank the following two courses: S.
49°43'11"
S. 53°09'39"
53"09'39" W. 145.55 feet; thence N.
49°43'17" W. 199.56 feet; thence s.
01 °05'11"
"05'11" W. 229.g9
229.99 feet to the Point of Beginning. SUBJECT TO: A nonexclusive 20 foot wide road access easement over a portion of the NW'~NE~ of
Section 26, Township 1 South, Range 36 E.B.M., Bingham County, Idaho, lying
North of and adjacent to the Northerly bank of the Larsen Lateral canal and
extending in a Northeasterly direction from the County road on the West to the
above described parcel. SUBJECT TO: A roadway easement through the .·
NW'~NEY. of Seelion
Section 26 described as: A 20 foot wide easement lying North of
and adjacent to the N'ortherly bank of the Larsen Lateral Canal.
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TOGETHER with all and singular the tenements, hereditaments, and appurtenances
thereunto belonging or In anywise appertaining, specifically including the reversion and
reversions, remainder and remainders, rents, issues, and profits thereof,
thereof; and all estate, right,
title and interest in and to the property, as well in law as in equity.
TO HAVE AND TO HOLD, aD and singular the above-described premises together with
unlo Grantee and to his heirs and assigns forever.
the appurtenances unto

And Grantor and his heirs shall and will warrant and by these presents forever defend
the premises in the quiet and peaceable possession of Grantee, his heirs, and assigns against
Grantor and his heirs and against all and every person and persons whomsoever lawfully
claiming the same.
IN WITNESS WHEREOF the Grantor has caused this indenture to be executed as of
the day and year first above written.

STATE OF IDAHO
County of Bonneville

)
) ss.
)

On this
this~
~ day of December, 1998, before me the undersigned, a Notary Public in
Gentillon and Tracy M. GentiIJon,
Gentillon,
and for the State of Idaho, personally appeared Scott M. Genlillon
known to me to be the persons who subscribed to the foregoing instrument, and acknowledged
to me that they executed the same.
. .••;.,
;" ..:.. ~
~WITNESS
WITNESS WHEREOF I have hereunto set my hand and affixed my official seal the
.••.. :i!a~~y.~ar.,.jn
:i!a~~Y.~ar. .in this certificate first above written.
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Notary PUblic
the State of Idaho
Residing at: Idaho Falls
My Commission Expires: August 1, 2000
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WARRANTY DEED

THIS INDENTURE is made and entered into as of this
! # d a y of December,
1998, between SCOTT M. GENT1LLON AND TRACY M. GEtmLLON,
GENT1lLON. husband and wife, Grantor, and
MARCEL JJ GENTILLON AND DORIS J. GENnLLON, husband and wife of 900 North 500 East, Firth,
Idaho 83236, Bingham County, Grantee,
Grantee.
WITNESSETH, that Grantor.
WITNESSETH.
Grantor, for and in consideration ofTen and no/100 Dollars
America. and other good and valuable
($10.00). lawful money of the United States of America,
consideration, to it in hand paid by Grantee, the receipt whereof is hereby acknowledged, has
granted, bargained and sold, and by these presents does grant, bargain, sell, convey and
confirm unto Grantee, and to its successors and assigns forever, all the foRowing
foRewing described real
estate situated in Bingham County, Stale of Idaho, to-wit
1,,Section
Lot 1
"Section 19, Township 1 South, Range 37 E.B.M.
TOGEii"HER With all and singular the tenements, hereditaments, and appurtenances
TOGEuHER
thereunto belonging or in anywise appertaining, specifically Including the reversion and
reversions, remainder and remainders, rents, issues, and profits thereof; and all estate, right,
title and interest in and to the property, as well in law as In equity.
eqUity.
TO HAVE AND TO HOLD, all and singular the above-described premises together with
assigns forever.
the appurtenances unto Grantee and to his heirs and aSSigns
And Grantor and his heirs shall and will warrant and by these presents forever defend
the premises in the quiet and peaceable possession of Grantee, his heirs, and assigns against
Grantor and his heirs and against all and every person and persons whomsoever lawfully
claiming the same.

IN WITNESS WHEREOF the Grantor has caused this indenture to be executed as of
the day and year first above written.
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STATE OF IDAHO
County of Bonneville

)
)ss.
)

this~
~

On this
day of December, 1996, before me the undersigned, a Notary Public in
and for the State of Idaho, personally appeared Scott M. Gentillon and Tracy M. Gentillon,
known to me to be the persons who subScribed to the foregoing instrument,
instrument. and acknowledged
to me that they executed the same.
IN WITNESS WHEREOF I have hereunto set my hand and affixed my official seal ttJe
ftle
day and year in this certificate first above written.

Notary Public for the State of Idaho
Residing at: Idaho. Falls
My Commission Expires: August 1, 2000
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SECTION 19
T. 1 S., R. 37 E.B.M.

BINGHAM COUNTY, IDAHO
JANUARY 1999
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Dwight E. Baker
BAKER & HARRIS
266 West Bridge Street
Blackfoot, Idaho 83221
Telephone: (208) 785-2310
Facsimile: (208) 785-6749
debaker@bakerharrislaw.com
E-Mail: debaker@bakerharrislaw
.com
Idaho State Bar No. 1350
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Defendants/Counterclaimants/Third Party Plaintiffs
Attorneys for Defendants/Counterc1aimants/Third
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BINGHAM
CRAIG E. PETERSON and JANICE K.
PETERSON, husband and wife,

Case No. CV-2007-2306

Plaintiffs,

v.
WESLEY J. GENTILLON and CONNIE
GENTILLON, husband and wife; LAMON
M. GENTILLON and LORI FAYE
GENTILLON, husband and wife, and JOHN
DOES 1 THRU X,

CORRECTED DEFENDANTS'
MEMORANDUM IN RESPONSE
TO PLAINTIFFS' MOTION FOR
SUMMARY JUDGMENT

Defendants.
WESLEY J. GENTILLON and CONNIE
GENTILLON, husband and wife; LAMON
M. GENTILLON and LORI F
FAYE
AYE
GENTILLON,
Counterc1aimants,
Counterclaimants,
v.

CRAIG E. PETERSON and JANICE K.
PETERSON, husband and wife, and JOHN
DOES 1 THRU X,
Counterdefendants. ~
__j

CORRECTED DEFENDANTS' MEMORANDUM IN RESPONSE TO PLAINTIFFS'
MOTION FOR SUMMARY JUDGMENT - 1
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'

WESLEY J. GENTILLON and CONNIE
GENTILLON, husband and wife; LAMON
M. GENTILLON and LORI F
AYE
FAYE
GENTILLON,
Third Party Plaintiffs,
v.
MARCEL GENTILLON and DORIS
GENTILLON, husband and wife, and SCOTT
GENTILLON and TRACY GENTILLON,
husband and wife,

Third Party Defendants
COME NOW the Defendants/Counterclaimants/Third Party Plaintiffs, Wesley J. Gentillon,
Connie Gentillon, Lamon M. Gentillon and Lori Faye Gentillon, "Wes and Mont", by and through

their attorney of record, Dwight E. Baker of the law firm of
ofBAKER
BAKER & HARRIS, and submit their
Memorandum in Response to Plaintiffs' Motion for Summary Judgment.
I.

ISSUES PRESENTED
Issue: Whether there are disputed facts which preclude granting summary judgment as to

whether Petersons are bona fide purchasers.
II.

FACTS
A.

Historical Background

A portion of the relevant factual background is set forth in Wes and Mont Gentillon's

Memorandum in Support of their Partial Motion for Summary Judgment dated July 28, 2008. For
ofthe
the court, we will re-state a portion ofthat
of that Memorandum here.
the convenience of
Marcel and Doris Gentillon were farmers and ranchers. In approximately March 1991, they
deeded a portion of one of their farms to their son, Scott, retaining for themselves their homestead

CORRECTED DEFENDANTS' MEMORANDUM IN RESPONSE TO PLAINTIFFS'
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and approximately 10 acres. They had a survey completed. The ten acres they retained was a
rectangular parcel, 400 450 feet by sse 820 feet. The survey indicates the land retained by Marcel
and Doris (see purple shaded property) and the farm conveyed to Scott (see green shaded property).

See Exhibit A, attached to the Affidavit ofDwight
of Dwight E. Baker filed in support of this Memorandum.
By 1993, Scott was no longer involved in farming, but had leased the farmland to his cousins,
Wes and Mont, who farmed the ground as tenants for a number of years.
In the fall of 1998, Wes and Mont entered into an agreement with Scott, and indirectly with

Marcel and Doris, to purchase Scott's farm ground. However, Wes and Mont wanted to place an
irrigation circle on the farm, and were concerned the circle they contemplated would pass over a
comer of the land retained by Marcel and Doris. Additionally, Marcel and Doris wanted to reacquire a portion of the farm previously sold to Scott, which was a parcel of about 5 acres located
directly east of their homestead, between their homestead and the Snake River. Lastly, Wes and
ofMarcel
Marcel and Doris' homestead, the size of which was to be
Mont were to receive the land south of
adjusted to reflect the additional land to be received by Marcel and Doris.
The parties entered into a three way agreement in order to accomplish their mutual
goals: (1) Scott would sell his farm to Wes and Mont, since he was not interested in farming, and
(2)Wes and Mont would acquire additional ground to enable them to farm with an irrigation circle,
and to "square up" the rest of
ofthe
the farm, and (3) Marcel and Doris would in effect trade a portion of
their homestead to Wes and Mont, and in exchange would receive valuable development land
between their homestead and the Snake River, and in the process "square up" their retained property
with Wes and Mont. Squaring up the property was necessary to provide field size and alignment for
efficient irrigation and farming. The parties entered in an "Agreement For Exchange ofProperty
of Property and
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Option", which was prepared by the attorney for Idaho Supreme, which was financing Wes and
Mont's purchase. See Exhibit B, attached to the Affidavit of Dwight E. Baker filed in support ofthis
Memorandum.
Deeds were prepared to transfer most of Scott's farm to Wes and Mont, and to deed the
balance to Scott's parents, Marcel and Doris. Those deeds were signed and recorded the same day
as the Agreement for Exchange of Property and Option was signed on December 18, 1998. That
agreement contemplated a survey which would be necessary to identify the exact parcels to be
ultimately received by Marcel and Doris and by Wes and Mont, respectively. A section line divided
the farm, with the land in Section 24 susceptible of irrigation with the circle, and with the land in
Section tT 19 to be irrigated by handlines or wheel lines. Since the parties were uncertain until the
survey was completed which part of Section tT 19 was to be conveyed to Marcel and Doris, and
which part was to be conveyed to Wes and Mont, all of the land in that section was deeded by Scott
to Marcel and Doris, pending the completion of the survey. The survey would enable the parties
to determine how much of Scott'
Scott'ss land from Section ¥1-19 would be required to equalize the amount
ofland from Marcel and Doris' land in Section 2:9ZT 24, which was to be deeded by Marcel and Doris
to Wes and Mont. The Section tT 19 and 24 property are noted on Exhibit A, attached to the
Affidavit of Dwight E. Baker filed in support of this Memorandum.
Pursuant to the Agreement For Exchange of Property and Option, a survey was prepared a
month or so later, in January of 1999, the purpose of which was to specifically identify the property
to be exchanged pursuant to the agreement. That survey located the new south boundary of Marcel
of Dwight
and Doris' homestead (see blue East-West line). See Exhibit C, attached to the Affidavit ofDwight
E. Baker filed in support of
ofthis
this Memorandum. The survey identifies the property which Wes and
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Mont contend was intended to be conveyed to them by Marcel. See red shaded property on Exhibit
C. That survey also identifies the property which Marcel and Doris retained (see yellow shaded
property), and identifies the additional property Marcel and Doris were acquiring from Scott by
reason ofthe exchange Agreement (see blue shaded property on Exhibit C). Unfortunately, no deeds
were ever prepared, and no document, deed or survey, was recorded at that time, or at any time prior
to October, 2006, when Marcel and Doris entered into an agreement with Craig and Janice Peterson.
On September 29,2006,
29, 2006, Marcel and Doris executed and delivered a deed for a portion of
ofthe
the
property to be exchanged, which was in Wes
W es and Mont's possession, to Plaintiffs Craig E. Peterson
and Janice
JaniceK.
K. Peterson. See Exhibit D, attached to the Affidavit of
ofDwight
Dwight E. Baker filed in support
of this Memorandum. When Wes and Mont discovered the sale, they contacted the Petersons and
Marcel and Doris, requesting correction deeds to reflect their agreement. In response, the Petersons
filed their Complaint seeking to take possession of the land which had previously been committed
to Wes and Mont as a part of the sale/exchange agreement.

B.

Procedural Status

Wes and Mont filed their Counterclaim and Third Party Complaint on October 16, 2007,
seeking alternative remedies. See Third Party Complaint. As to the Plaintiffs/Counter Defendants
Craig E. Peterson and JaniceK.
Janice K. Peterson, Wes and Mont seek to set aside that portion of the
conveyance from Marcel and Doris to the Petersons which is inconsistent with Wes
W es and Mont's
contract with Marcel, Doris and Scott. W
Wes
es and Mont contend that Marcel and Doris deeded the
Petersons a portion ofthe land which Wes and Mont contend should have been deeded to them. This
litigation involves only that land (see the red shaded portion on Exhibit C, attached to the Affidavit
of
ofDwight
Dwight E. Baker filed in support ofthis Memorandum.) Alternatively, with respect to Marcel and
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Doris, if the Court hold the Petersons were bona fide purchasers, Wes and Mont seek damages for
Marcel's breach ofthe
of the "Agreement for Exchange of
ofProperty
Property and Option." This response addresses
only the Plaintiffs Motion, it does not address directly the claim against Marcel and Doris.

C.

Facts Providing Notice

The Petersons contend they are bona fide purchasers, and implicitly that they purchased
without notice ofWes and Mont's claim. Wes and Mont contend the Petersons were aware of or
should have been on notice as to the claim of Wes and Mont, which notice would preclude
Petersons' claimed status as bona fide purchasers.
Five factual situations establish that the Petersons had notice which precludes their status as
bona fide purchasers, and therefore which preclude summary judgment. Those factual situations are:

(1) Presence of an irrigation system (circle), (2) Preparation of ground for planting potatoes, (3)
Installation of a mainline, (4) Installation of a fence, and (5) Notice of survey stakes.

1.

The presence of the circular irrigation system

Marcel Gentillon admits he advised Petersons prior to the sale that Wes and Mont were
farming the ground underneath the pivot, pursuant to an identified right granted by Marcel. He
fanning
further notes the pivot was clearly visible to the Petersons. Lastly, he testified he told the Petersons
the land he was selling to the Petersons interfered with the operation of the pivot.
ofMarcel
Marcel Gentillon (Exhibit E to the Affidavit of
ofDwight
Dwight E. Baker) taken on July
Deposition of

23, 2008 at page 61, line 4 to page 64, line 4:
23,2008
(questioning by Dwight E. Baker)
Page 61
4 Q. Did you tell him that you owned ground
5 that went down under where the pivot was located?
6 A. Yes.
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7 Q. You told him you owned the ground where
8 the pivot was?
9 A. I told him I let the boys go through
10 there.
11 Q. Did you tell them that you had already
12 agreed to sell that property where the pivot went
13 through?
14 A. No, I didn't. But they didn't offer to
15 pay me.
16 Q. And so since they hadn't offered to pay
17 you, you thought you could tum around and sell it a
18 second time?
19 A. No, sir.
20 Q. So
SO did you tell Mr. Peterson that the
21 pivot went across this comer or not?
22 A. Yes, sir. I told him the pivot-pivot -- I
23 give them the right to cross that.
24 Q. And at the time there was spud rows
25 already laid out across that comer, was there not?
Page 62
1 A. Yes. They were over on this other side.
2 Q. And the pivot tracks were clearly
3 visible to someone that would look?
4 A. Yeah.
5 Q. And you'd already fenced the property
6 down on the south line?
7 A. I fenced that before.
8 Q. And the fence was still there?
9 A. Yes.
10 Q. Did you point out that fence as being
11 the boundary line?
12 A. No. I told him that rock-rock -- the ground
13 went a little farther than the rock.
14 Q. Down into where the pivot was?
15 A. Yeah. Uh-huh.
SO you told him
him--- you told Mr. Peterson
16 Q. So
17 that the ground you were selling conflicted with -18 A. A little farther south.
19 Q. And you told him it conflicted with
20 where the pivot was?
21 A. Yes. Yes.
22 Q. And so you agreed to sell the property
23 to Mr. Peterson that you were already obligated to
24 sell to Wes
W es and Mont under this agreement?

CORRECTED DEFENDANTS' MEMORANDUM IN RESPONSE TO PLAINTIFFS'
MOTION FOR SUMMARY JUDGMENT - 7

190

25 A. No. I didn't sell that property to
Page 63
1 Mr. Peterson. I granted
granted--- I told him that I'd
2 already -- the boys was running over that property.
3 Q. And you told him that?
4 A. Yes.
5 Q. And what did he say about that?
6 A. He said it was all right. He understood
7 then.
8 Q. Was it wife present?
9 A. Yes. I think she was.
ofher
her response?
10 Q. And do you recall any of
11 A. No.
Mr. Peterson acknowledges that he was aware of the circle.

Deposition of Craig Peterson taken by Dwight E. Baker (Exhibit F to the Affidavit of
ofDwight
Dwight
E. Baker) on July 23,2008
23, 2008 page 10, line 2 to page 11, line 8 states as follows:
Page 10
15 Q. Were you aware that there was a circle
16 on the property on the farm ground to the south and
17 west of
ofthe
the house?
18 A. Yeah, I was. But I guess I didn't -- it
19 was late September and I never did notice it going.
20 I don't know if it was at that time. I saw it parked
21 out there but that's about it.
22 Q. At the time had
had--- had there been
23 potatoes planted the prior year or had it been grain
24 the prior year?
25 A. I think it was in potatoes, yes.
Page 11
1 Q. Did the potato field run up to the edge
2 of the house?
3 A. Not to the edge of the house, no.
4 Q. Was there any boundary demarcation
5 between the potato fields and the house, a fence,
6 main line, anything that would -7 A. I think there was a single strand wire
8 fence or electric fence, yeah.

Page 17, line 16-23as follows
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Page 17
16 Q. What did Mr. Gentillon, Marcel, tell you
17 about the use of that comer for the circle? Did he
18 say that they have a right to use it or did he say
19 anything about it?
20 A. He really didn't say anything about it.
21 You know, in my naivety I just assumed that there was
22 some sort of an easement granted between Marcel and
23 the Gentillons. That's about the extent it went.

2.

Preparation of the ground for crops

Deposition of Lamon Gentillon taken by Kipp Manwaring (Exhibit G to the Affidavit of
Dwight E. Baker)on July 23,2008
23, 2008 at page 22, line 1 to page 23, line 18:
Page 22
1 Q. Okay. All right. And then we're also
2 talking about the preparation of ground for the
3 planting of potatoes. Now, you heard the testimony
4 here that the Petersons purchased this property in
5 late September, early October of 2006?
6 A. Yes.
7 Q. So
SO the ground wasn't being prepared for
8 planting potatoes at that time?
9 A. Yes, it was. They'd already came in,
10 worked the ground, and planted -- or marked out the
11 spud rows.
12 Q. They'd already harvested their other
13 crop?
14 A. Yes.
15 Q. So
SO the harvest was done by the time the
16 Petersons purchased the property, as far as you know?
17 A. Yes.
18 Q. And potatoes hadn't been planted though,
19 right?
20 A. No. They go in in the fall. After you
21 work the ground up, then you come in and mark the
22 spud rows out and then they just follow them when
23 they plant.
24 Q. And so what was marked as far as spud
25 rows? What was the marking? What are we talking
Page 23
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13 terms and Marcel could live with the terms and they
14 were happy. You know, we were moving in and we were
15 happy that we were getting the property. And that
16 was about it. It was a fence, a single line fence.
Page 16, line 20 to page 17, line 23 states as follows:
Page 16
20 Have you since determined where the southwest comer
21 of the property you acquired is, according to your
22 deed?
23 A. Yeah. I had it surveyed.
24 Q. And that's well out into the farm field,
25 is it not?
Page 17
1 A. Yeah.
2 Q. And that's not the same location as
3 where Marcel pointed out the survey stake to you?
4 A. Well, the survey stake we were looking
5 at was -- well, it was right here somewhere, I think,
6 one of
ofthese
these two, and I can't remember which one of
7 the
the--- but I thought it had to do with this center
8 pivot crossing the property.
9 Q. And so the stake that Marcel showed you
10 was outside the farm field?
11 A. I'm not sure what you mean by farm
12 field.
13 Q. Well, where the potato rows were, that
14 which was being cultivated.
15 A. It wasn't in the potatoes.
16 Q. What did Mr. Gentillon, Marcel, tell you
17 about the use of that comer for the circle? Did he
18 say that they have a right to use it or did he say
19 anything about it?
20 A. He really didn't say anything about it.
21 You know, in my naivety I just assumed that there was
22 some sort of an easement granted between Marcel and
23 the Gentillons. That's about the extent it went.

3.

Installation of fence

After the purchase, Marcel installed a fence, with one end of the fence being located by the
survey stakes which demarcated the property line.
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Deposition of
ofMarcel
Marcel Gentillon taken on July 23,2008
23, 2008 at page 62, line 5 to page 63, line 11
states as follows:
(questioning by Dwight E. Baker)
Page 62
5 Q. And you'd already fenced the property
6 down on the south line?
7 A. I fenced that before.
8 Q. And the fence was still there?
9 A. Yes.
10 Q. Did you point out that fence as being
11 the boundary line?
rock--- the ground
12 A. No. I told him that rock
13 went a little farther than the rock.
14 Q. Down into where the pivot was?
15 A. Yeah. Uh-huh.
16 Q. So
SO you told him
him--- you told Mr. Peterson
17 that the ground you were selling conflicted with -18 A. A little farther south.
19 Q. And you told him it conflicted with
20 where the pivot was?
21 A. Yes. Yes.
22 Q. And so you agreed to sell the property
23 to Mr. Peterson that you were already obligated to
24 sell to Wes
W es and Mont under this agreement?
25 A. No. I didn't sell that property to
Page 63
1 Mr. Peterson. I granted -- I told him that I'd
2 already -- the boys was running over that property.
3 Q. And you told him that?
4 A. Yes.
5 Q. And what did he say about that?
6 A. He said it was all right. He understood
7 then.
8 Q. Was it wife present?
9 A. Yes. I think she was.
10 Q. And do you recall any of
ofher
her response?
11 A. No.
Mr. Peterson acknowledges Marcel identified the survey stake from the Leavitt survey as
being inconsistent with the legal description upon which he now relies.
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Deposition of Craig Peterson taken by Dwight E. Baker on July 23, 2008 page 11, line 4 to
page 12, line 15 states as follows:
Page 11
4 Q. Was there any boundary demarcation
5 between the potato fields and the house, a fence,
6 main line, anything that would -7 A. I think there was a single strand wire
8 fence or electric fence, yeah.
9 Q. Did you understand that to be the
10 boundary?
11 A. No, I didn't. It was a fence. I was
12 excited about the property. I could live with the
13 terms and Marcel could live with the terms and they
14 were happy. You know, we were moving in and we were
15 happy that we were getting the property. And that
16 was about it. It was a fence, a single line fence.
17 Q. Did you inquire about any boundary
18 markers or survey stakes, anything like that?
19 A. No, I didn't.
20 Q. Did Marcel show you where any stakes
21 were or show you where -- I think he's suggested that
22 he pointed out a comer to you -23 A. Yeah, he did show me.
--next
24 Q. -next to a rock pile?
25 A. Yeah.
Page 12
1 Q. Did that happen?
2 A. Y
Yeah.
eah. Yeah.
3 Q. What did he tell you about that comer?
4 A. He just said that Scott had surveyed -5 was it Scott? No. Who was the surveyor? Darren.
6 Darren. Darren had surveyed the property and this
7 was a stake from that survey.
8 Q. And where was the stake from that rock
9 outcropping?
10
A. I'm not entirely sure where the rock
lOA.
11 outcropping is or what we're talking about, but I
12 think it's probably kind of where the center pivot
13 crosses. At the time there was a lot of weeds on the
14 property. Marcel hadn't been able to take care of
15 it. And corrals and-
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Page 15, line 4 to page 17, line 1 states as follows:
Page 15
4 Q. Did he represent to you that the fence
5 line was the boundary?
6 A. No, he didn't.
7 Q. Did he tell you the fence line was not
8 the boundary?
9 A. I don't recall him saying either way.
10 Q. And you didn't inquire?
11 A. No. No.
12 Q. There is a yellow marker, I think, with
13 an Arrow One -- I can't absolutely represent that to
14 you -- next to a fence post. And you never saw that
15 at the time you were purchasing the property?
16 A. I'm not sure exactly where that is.
17 MR. MANWARING: You're referencing the
18 photograph on Bates stamp 134 that at least has two
19 posts and some barbed wire around it with what
20 appears to be a survey marker adjacent to the post,
21 just for referencing purposes.
22 Q. BY MR. BAKER: And I apologize for the
23 question. I guess I was leading into that with the
24 assumption that you hadn't seen any survey stakes and
25 so I was just identifying in sort of a double
Page 16
1 negative, and this is one you didn't see?
2 A. You know, I don't know if that's the one
3 I saw or not.
4 Q. But you did see one?
5 A. I did see one, yeah.
6 Q. Okay. And you just can't recall exactly
7 where it was located?
8 A. Yeah. Right.
9 Q. And was it a marker of that type or was
10 it a steel stake?
11 A. I didn't read what was on it, but I
12 could identify it as a survey stake.
13 Q. Was the location of the stake out in the
14 field where the potatoes were or was it off the edge
15 of the field?
16 A. I don't think it was being farmed right
17 up against the survey stake, to my recollection.
18 Q. Have you since determined where the

CORRECTED DEFENDANTS' MEMORANDUM IN RESPONSE TO PLAINTIFFS'
MOTION FOR SUMMARY JUDGMENT
JUDGMENT-- 14

196

19 comer-comer -- if you take a look at Exhibit No. *-002.
20 Have you since determined where the southwest comer
21 of the property you acquired is, according to your
22 deed?
23 A. Yeah. I had it surveyed.
24 Q. And that's well out into the farm field,
25 is it not?
Page 17
1 A. Yeah.
The Affidavit of Lamon M. Gentillon filed in support of this Memorandum includes a map
(Exhibit A) and three photographs (Exhibits B, C, and D) of the survey stake at the west end ofthe
of the
South line, which was in place when the Petersons and Marcel Gentillon were negotiating for the
purchase.

4.

Installation of mainline

Deposition of Lamon Gentillon taken by Kipp Manwaring on July 23, 2008 at page 18, line
20 to page 19, line 23:
Page 18
20 Q. Now, I think we had four facts that
21 you're relying upon. Let me go through each of
22 those. You said the first notice was the presence of
23 irrigation systems. What irrigation systems were
24 present that gave notice of a competing right?
25 A. The pipe that -- well, like I say, the
Page 19
1 irrigation system, the pipe, the pivot, the main
2line.
2
line.
3 Q. When you say "the pipe," what do you
4 mean by the pipe?
5 A. The hand lines that was out there.
6 Q. And where were the hand lines located?
7 A. I think they were -8 Q. Your counsel had you looking at Exhibit
9 *-002?
lOA.
10
A. They were down here in this area.
11 Q. Okay. And you're pointing to an area
12 below the blue marked boundary that goes into the
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13 fields towards the pivot?
14 A. It's actually clear up here. That's
15 where the main line runs is right there.
16 Q. But I'm asking you about the pipe.
17 You're talking about the pipe?
18 A. They run -- yeah.
19 Q. And so the pipes ran south of what we
20 see as the blue line21 A. Yes.
22 Q. -towards the arcs of the pivot?
--towards
23 A. Yes.

5.

Survey stakes

In addition, the parties' testimony regarding their knowledge of survey stakes indicates notice

of the disputed boundary line, or at least notice which would put a reasonable person on inquiry as
to the interests of Wes and Mont.

Deposition of Lamon Gentillon taken by Kipp Manwaring on July 23,
23,2008
2008 at page 20, line
10 to page 21, line 3:
Page 20
10 Q. And you're pointing to a line that's
11 just to the north ofthe blue line on Exhibit *-002
12 on the south side?
13 A. Which is the survey line.
14 Q. And you're talking about a survey line
15 from-16 A. Darren.
--Darren
Darren Leavitt?
17 Q. -18 A. Yes. There's still rods, caps with
19 Arrow One at the river, that comer, and that comer
20 and one up here.
21 Q. This was the survey that wasn't
22 recorded?
23 A. Yes.
24 Q. So
SO there's a portable main line on that
25 surveyed line we just talked about that sits just
Page 21
1 north of
ofthe
the blue boundary line on Exhibit *-002?
2 A. Right along the fence line that Marcel
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3 built.
Deposition of Marcel Gentillon taken on July 23,
23,2008
2008 at page 63, line 24 to page 65, line

4:
(Questioning by Dwight E. Baker)
Page 63
24 ... Did you tell him there were
25 survey stakes there?
Page 64
1 A. No. I didn't tell him. I knew that the
2 stake down -- down that Mr. -- what's his name -- was
3 farther down.
4 Q. Mr. Leavitt?
5 A. No. Kelsey told me that I had property
6 below the rock, the stake was down below the rock.
7 Q. And so you told Mr. Peterson that?
8 A. Yes.
9 Q. Did he go down and look at that?
10 A. We went down but there was nothing
11 there. They'd been tore out.
SO you and Mr. Peterson went looking for
12 Q. So
13 that comer?
14 A. Yes.
15 Q. And was that before he bought the
16 property?
17 A. Yes.
18 Q. And how long before he bought the
19 property?
20 A. Maybe a couple days.
21 Q. Did he indicate that he needed a survey
22 or wanted a survey?
23 A. Well, yes, we needed a survey and he did
24 survey it.
25 Q. Before the sale?
Page 65
1 A. No. After the sale.
2 Q. So
SO he bought it relying on what you had
3 told him about the property?
4 A. Absolutely.
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Deposition of Craig Peterson taken by Dwight E. Baker on July 23,2008
23, 2008 page 11, line 20 to
page 12, line 15 states as follows:
Page 11
20 Q. Did Marcel show you where any stakes
21 were or show you where -- I think he's suggested that
22 he pointed out a corner to you -23 A. Yeah, he did show me.
24 Q. ---next
next to a rock pile?
25 A. Yeah.
Page 12
1 Q. Did that happen?
2 A. Yeah. Yeah.
3 Q. What did he tell you about that corner?
4 A. He just said that Scott had surveyed -5 was it Scott? No. Who was the surveyor? Darren.
6 Darren. Darren had surveyed the property and this
7 was a stake from that survey.
8 Q. And where was the stake from that rock
9 outcropping?
lOA.
10
A. I'm not entirely sure where the rock
11 outcropping is or what we're talking about, but I
12 think it's probably kind of where the center pivot
13 crosses. At the time there was a lot of weeds on the
14 property. Marcel hadn't been able to take care of
15 it. And corrals andPage 15, line 4 to page 17, line 15 states as follows:
Page 15
4 Q. Did he represent to you that the fence
5 line was the boundary?
6 A. No, he didn't.
7 Q. Did he tell you the fence line was not
8 the boundary?
9 A. I don't recall him saying either way.
10 Q. And you didn't inquire?
11 A. No. No.
12 Q. There is a yellow marker, I think, with
13 an Arrow One -- I can't absolutely represent that to
14 you -- next to a fence post. And you never saw that
15 at the time you were purchasing the property?
16 A. I'm not sure exactly where that is.
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17 MR. MANWARING: You're referencing the
18 photograph on Bates stamp 134 that at least has two
19 posts and some barbed wire around it with what
20 appears to be a survey marker adjacent to the post,
21 just for referencing purposes.
22 Q. BY MR. BAKER: And I apologize for the
23 question. I guess I was leading into that with the
24 assumption that you hadn't seen any survey stakes and
25 so I was just identifying in sort of a double
Page 16
1 negative, and this is one you didn't see?
ifthat's
2 A. You know, I don't know if
that's the one
3 I saw or not.
4 Q. But you did see one?
5 A. I did see one, yeah.
6 Q. Okay. And you just can't recall exactly
7 where it was located?
8 A. Yeah. Right.
9 Q. And was it a marker of that type or was
10 it a steel stake?
11 A. I didn't read what was on it, but I
12 could identify it as a survey stake.
13 Q. Was the location of the stake out in the
14 field where the potatoes were or was it off the edge
15 of
ofthe
the field?
16 A. I don't think it was being farmed right
17 up against the survey stake, to my recollection.
18 Q. Have you since determined where the
19 comer-comer -- if you take a look at Exhibit No. *-002.
20 Have you since determined where the southwest comer
21 ofthe property you acquired is, according to your
22 deed?
23 A. Yeah. I had it surveyed.
24 Q. And that's well out into the farm field,
25 is it not?
Page 17
1 A. Yeah.
2 Q. And that's not the same location as
3 where Marcel pointed out the survey stake to you?
4 A. Well, the survey stake we were looking
5 at was -- well, it was right here somewhere, I think,
6 one of these two, and I can't remember which one of
7 the -- but I thought it had to do with this center
8 pivot crossing the property.
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9 Q. And so the stake that Marcel showed you
10 was outside the farm field?
11 A. I'm not sure what you mean by farm
12 field.
13 Q. Well, where the potato rows were, that
14 which was being cultivated.
15 A. It wasn't in the potatoes.

III.

LEGAL AUTHORITY
A.

A purchaser is deemed to be put on notice as any claim of possession which a
reasonable investigation would reveal.

"One buying property in the possession of a third party is put upon notice of any claim of title
or right of possession by such third party, which a reasonable investigation would reveal." Paurley
v. Harris, 75 Idaho 112 at 117, 268 P.2d 351at 353(1954), cited with approval in Langroise v.
Becker, 96 Idaho 218, 526 P.2d 178 (1974), and Duffv. Seubert, 110 Idaho 865, 719 P.2d 1125
(1986).
"One who purchases or encumbrances with notice of inconsistent claims does not take in
good faith, and one who fails to investigate the open or obvious inconsistent claim cannot take in
good faith. Amerco, Inc. V. Tullar, 182 Cal.App.2d 336, 6 Cal.Rptr. 71 (1960).

IV.

ARGUMENT
The Petersons had actual notice of, or failed to investigate, obvious inconsistent claims, as

evidenced by five different factual scenarios, each of which is inconsistent with Plaintiffs' claim of
bona fide purchaser status: (1) Craig Peterson admits he was aware of a circular irrigation system
which traversed a portion ofthe property he was purchasing. (2) Craig Peterson admits he was aware
the corner of his property was located out in a potato field which he understood he was not buying.
(3) Marcel installed a fence line, which Craig Peterson admits seeing, which runs easterly from a
survey stake placed on the property prior to Craig Peterson's purchase, and (4)
(4) Wes and Mont placed
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an irrigation mainline along the fence line, and fanned directly, or through a tenant, all of the fann
ground lying south of the irrigation mainline/fence line. Craig Peterson admits he was aware of the
fence line as constituting a boundary line. See Peterson Deposition, page 11, line 16. (5) Marcel

pointed out, and Petersons acknowledged, the existence of survey stakes well within the property
boundary they now claim.

V.

CONCLUSION
There are disputed facts which preclude Summary Judgment. Wes and Connie Gentillon,

and Lamon and Lori Faye Gentillon are entitled to an order denying the Petersons' Motion for
Summary Judgment.

DATED this

f

day of December, 2008.

BAKER & HARRIS

Dwight E. Baker
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Attorney for Craig E. and Janice
JaniceK.
K.
Peterson
Gregory W. Moeller
RIGBY ANDRUS & MOELLER
POBox 250
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Fax Number
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Honorable Jon J. Shindurling
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Dwight E. Baker
BAKER & HARRIS
266 West Bridge Street
Blackfoot, Idaho 83221
Telephone: (208) 785-2310
Facsimile: (208) 785-6749
E-Mail: debaker@bakerharrislaw.com
Idaho State Bar No. 1350
Attorneys for Defendants
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BINGHAM
JANICEK.
K.
CRAIG E. PETERSON and JANICE
PETERSON, husband and wife,

Case No. CV-2007-2306

Plaintiffs,
MOTION TO AMEND
PLEADINGS

v.
WESLEY J. GENTILLON and CONNIE
GENTILLON, husband and wife; LAMON
M. GENTILLON and LORI FAYE
GENTILLON, husband and wife, and JOHN
DOES 1 THRU X,
Defendants.
WESLEY J. GENTILLON and CONNIE
GENTILLON, husband and wife; LAMON
M. GENTILLON and LORI FAYE
GENTILLON,
Counterc1aimants,
Counterclaimants,

v.
CRAIG E. PETERSON and JANICE
JANICEK.
K.
PETERSON, husband and wife, and JOHN
DOES 1 THRU X,

I
1

i

C~o~u~nt~~~d~efl~end~
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____________
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WESLEY J. GENTILLON and CONNIE
GENTILLON, husband and wife; LAMON
M. GENTILLON and LORI FAYE
GENTILLON,
Third Party Plaintiffs,

v.
MARCEL GENTILLON and DORIS
GENTILLON, husband and wife, and SCOTT
GENTILLON and TRACY GENTILLON,
husband and wife,
Third Party Defendants
COME NOW, the Defendants Wesley J. Gentillon and Connie Gentillon, husband and wife,

and Lamon M. Gentillon and Lori Faye Gentillon, husband and wife, and hereby moves the. Court
for its order allowing the amendment of the Answer and Third Party Complaint to allege the
imposition of a resulting trust. A copy ofthe proposed Amended Answer and Third Party Complaint
is attached hereto.
This Motion is made pursuant to Rule 15(a) of
ofthe
the Idaho rules of Civil Procedure and the

basis therefore is to reflect argument submitted to the court with respect to the statute oflimitations.
DATED this 99thth day of December, 2008.
BAKER & HARRIS

Dwight E. Baker

MOTION TO AMEND PLEADINGS - 2

206

CERTIFICATE OF SERVICE
I certify that on this 91thh day of December, 2008, I served a true and correct copy of the
following-described document on the person(s) listed below by the method indicated.
Document Served:
Person( s) Served:
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K.ipp L. Manwaring
Kipp
MANWARING LAW OFFICE, PA
PO Box 50271
Idaho Falls, ID 83405
Attorney for Craig E. and Janice
JaniceK.
K.
Peterson

(./)Mail
(./)
Mail

Gregory W. Moeller
RIGBY ANDRUS & MOELLER
POBox250
PO Box 250
Rexburg, ID 83440
Fax Number
Number-- 356-0768
Attorney for Marcel Gentillon, Doris
Gentillon
Gentillon and Scott Gentil/on

(./)Mail
(./)
Mail

Honorable Jon J. Shindurling
Bonneville County Courthouse
605 N. Capital Avenue
Idaho Falls, ID 83402
Bonneville County Chambers

(./)Mail
(./)
Mail
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Dwig}ifE. Baker
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Dwight E. Baker, ISB No. 1350
Jonathan W. Harris, ISB No. 6261
BAKER & HARRIS
266 West Bridge
Blackfoot, Idaho 83221
Telephone: (208) 785-2310
Facsimile: (208) 785-6749
Attorneys for Defendants
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BINGHAM
K.
JANICEK.
CRAIG E. PETERSON and JANICE
PETERSON, husband and wife,

Case No. CV-2007-2306

Plaintiffs,

v.
WESLEY J. GENTILLON and CONNIE
GENTILLON, husband and wife; LAMON
M. GENTILLON and LORI FAYE
GENTILLON, husband and wife, and JOHN
DOES 1 THRU X,

*PROPOSED *AMENDED
* AMENDED
ANSWER, COUNTERCLAIM
AND THIRD PARTY
COMPLAINT

Defendants.
WESLEY J. GENTILLON and CONNIE
GENTILLON, husband and wife; LAMON
M. GENTILLON and LORI F
FAYE
AYE
GENTILLON,
Counterclaimants,
Counterc1aimants,

v.
CRAIG E. PETERSON and JANICE
JANICEK.
K.
PETERSON, husband and wife, and JOHN
DOES 1 THRU X,
Counterdefendants.
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•
WESLEY J. GENTILLON and CONNIE
GENTILLON, husband and wife; LAMON
M. GENTILLON and LORI F
FAYE
AYE
GENTILLON,
Third Party Plaintiffs,

v.
MARCEL GENTILLON and DORIS
GENTILLON, husband and wife, and SCOTT
GENTILLON and TRACY GENTILLON,
husband and wife,
Third Party Defendants
COME NOW, the Defendants Wesley J. Gentillon and Connie Gentillon, husband and wife,
and Lamon M. Gentillon and Lori Faye Gentillon, husband and wife, and for answer alleges as
follows:
FIRST AFFIRMATIVE DEFENSE
1.

Plaintiffs' Complaint fails to state a claim upon which relief may be granted.
ANSWER

2.

Defendants deny each and every allegation not admitted or qualified.

3.

Answering paragraphs 1,2
1, 2 and 3, admit the same.

4.

Answering paragraph 4, deny the same.

5.

Answering paragraph 5, admit the recordation of
oflnstrument
Instrument No. 572453 of October 2,2006,
2, 2006,
and deny all other allegations contained therein.

6.

Answering paragraph 6, admit the same.

7.

Answering paragraph 7, deny that Petersons' observation of encroachments on their property
in the form of irrigation lines and a center pivot owned by Gentillons was first observed after
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their acquisition of the property on October 2, 2006, and affirmatively allege that said
encroachments were in place and clearly observable for several years prior to the Petersons'
acquisition of the property in October, 2006.
8.

Answering paragraph 8, admit a survey is attached as Exhibit B 1I and a letter of explanation
as Exhibit B2 to the Complaint. With respect to the other allegations of paragraph 8,
Defendants are without sufficient knowledge to answer, and therefore deny the same.

9.

Answering paragraph 9, Defendants reallege the foregoing paragraphs as if set forth in full
herein.

10.

Answering paragraph 10, deny the same.

11.

Answering paragraph 11, admit the same.

12.

Answering paragraphs 12 and 13, deny the same.

13.

Answering paragraph 14, Defendants reallege the foregoing paragraphs as if set forth in full
herein.

14.

Answering paragraph 15, Defendants admit that they have continued to assert their right of
possession to the subject real property; Defendants deny that Plaintiffs have any right of title
or possession, and therefore deny the remaining allegations contained in said paragraph.

15.

Answering paragraph 16, deny the same.

16.

Answering paragraph 17, Defendants admit that there is no tenancy agreement with the
Plaintiffs; Defendants assert that the balance ofthe allegations in paragraph 17 are irrelevant
and therefore deny the same.

17.

Answering paragraph 18, deny the same.
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18.

Answering paragraph 19, Defendants reallege the foregoing paragraphs as if set forth in full
herein.

19.

Answering paragraph 20, deny the same, and affinnatively
affirmatively allege the Defendants have been
in continuous possession of the property since 1999, and have erected and maintained a pivot
irrigation system, mainline and handlines on the property since 2003.

20.

pennission or
Answering paragraph 21, Defendants admit that the Plaintiffs gave no permission
authority for the Defendants or the Defendants' agents to enter upon the subject property;
ect property belongs to the Plaintiffs and deny that Defendants
Defendants deny that the subj
subject
needed pennission
permission or authority to enter on the subject real property, and further affinnatively
affirmatively
allege that the Defendants have been in continuous possession ofthe subject property since
1999.

21.

Answering paragraphs 22 and 23, deny the same.

22.

Answering paragraph 24, Defendants reallege the foregoing paragraphs as if set forth in full
herein.

23.

Answering paragraphs 25, 26 and 27, deny the same.

24.

Defendants deny the claim for attorney's fees.
SECOND AFFIRMATIVE DEFENSE

25.

Plaintiffs were or should have been on notice of competing claims to the property prior to
purchasing the same, and therefore Plaintiffs are not purchasers in good faith and/or for
valuable consideration without notice of competing claims, as a result of which Plaintiffs'
do not have a superior claim to the property pursuant to Idaho Code § 55-812. Said notice
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was provided through the presence of irrigations systems, the preparation of ground for
planting of potatoes, the installation of a mainline, and the installation of a fence, all of
which delineate the property to which the Defendants have a valid claim.
THIRD AFFIRMATIVE DEFENSE
26.

Plaintiffs' claim to the property is barred by the doctrine of estoppel because Plaintiffs were
on actual or constructive notice of Defendants' claims to the property prior to Plaintiffs'
purchase from Marcel Gentillon and Doris Gentillon.
WHEREFORE, Defendants, pray for judgment as follows:

1.

Plaintiffs' Complaint be dismissed with prejudice, with Plaintiffs taking nothing thereby, and
for Judgment entered for the Defendants.

2.

For attorney fees and costs incurred in defending this matter.

3.

For such other and further relief as the court may deem just and proper.
(QUIET TITLE)
COUNTERCLAIM (OUIET

1.

Defendant/Counterclaimants Wesley J. Gentillon, Connie Gentillon, Lamon M. Gentillon
DefendantiCounterclaimants
and Lori Faye Gentillon (hereinafter "Counterclaimants") entered into a Contract entitled
"Agreement for Exchange of Property and Option" with Marcel Gentillon and Doris
Gentillon and Scott Gentillon and Tracy Gentillon on December 28, 1998, by which the
Counterclaimants purchased a parcel of farm ground, a portion of which required an
additional survey not available at the time of execution of said Contract. A true and correct
copy of the Agreement for Exchange of Property and Option is attached hereto as Exhibit 1.
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2.

The survey required by the Contract marked as Exhibit 1 was completed in January of 1999,
pursuant to which the Counterdefendants entered into the property they agreed to purchase,
which includes the property identified by the survey which is now in dispute. The property
in dispute is particularly described as follows:
Portions of Lot 1, Section 24, Township 1 South, Range 36 E.B.M.
and Lot 1, Section 19, Township 1 South, Range 37 E.B.M.,
particularly described as follows:
Beginning at a point 403.53 feet South 00°00'49" E along the section
line from the NE comer of said Lot 1, Section 24, Township South,
Range 36 E.B.M.; thence N 89°49'38" W 617.39 feet; thence N 55°
00'00" W to a point which intersects a line which extends S 0°00'49"
E from a point which is N 89°49'39" W 880 feet from the NE comer
of Lot 1, Section 24, Township 1 South, Range 36 E.B.M.; thence
00°00'49" E to a point which is N 89°49'38" W 820 feet from a point
which is S 00°00'49" E 450 feet from said NE comer; thence S
89°49'38" E 820 feet to the
E section line; thence Southerly along the
theE
S 00°00'49" E 392.99 feet; thence N 30°13'00" E 456.30
section line
lineS
feet along the meander line ofthe
of the Snake River; thence N 89° 49'38"
W 297.74 feet to the Point of
ofBeginning.
Beginning.
Property'').
Consisting of 2.24 acres (hereinafter "the Property").

3.

In reliance upon the Contract marked as Exhibit 1, the Counterdefendants paid for the farm,
entered into possession of the far, made valuable improvements to the property, including
the purchase and installation of an irrigation pivot, the installation of buried mainline, the
purchase and installation of handlines, and the purchase of portable aluminum mainline,
which mainlines were placed upon or in close proximity to the boundary ofthe property as
determined by the survey which was required under the Contract marked as Exhibit 1.

* PROPOSED * AMENDED ANSWER, COUNTERCLAIM AND THIRD PARTY
COMPLAINT-- 6
COMPLAINT

213

4.

Based on their interest under the Contract marked as Exhibit 1, Counterclaim
Counterclaimants
ants own
equitable title and are entitled to exclusive possession of the real property at issue, as
described above in paragraph 2.

5.

Counterdefendants claim an interest in said property adverse to the Counterclaimants;
Counterdefendants' claim is without any right whatever, and Counterdefendants have no
right, title, estate, lien or interest in or to the property in dispute, or any part thereof.

6.

Defendants Doe I through X, and each ofthem, claim some estate, right,
right , title, lien or interest
in or to said property adverse to Counterclaimants' title, and said claim or claims constitute
a cloud on Counterclaimants' title to said property.

7.

This action is brought pursuant to Idaho Code § 6-401, by which the Counterclaimants seek
an order of this Court declaring and adjudging that Counterclaimants own the subject
property in fee simple, and are entitled to the quiet and peaceful possession of said real
property, and that said Plaintiffs/Counterdefendants and the John Doe co-Defendants, and
each ofthem, and all persons claiming under them, have no estate, right, title, or interest in
the subject property or any part thereof.
WHEREFORE, Counterdefendants pray for Judgment as follows:

1.

For Judgment ofthe Court quieting title in their name to the disputed portion of property, and
determining that the Counterdefendants and John Does Defendants, and all persons claiming
under them, have no estate, right, title or interest in the disputed property, or any part thereof.

2.

For costs including a reasonable attorney's fees.

3.

For such other and further relief as to the Court may seem proper.
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THIRD PARTY COMPLAINT
COME NOW the Third Party Plaintiffs, Wesley J. Gentillon and Connie Gentillon, husband
and wife and Lamon M. Gentillon and Lori Faye Gentillon, husband and wife, (hereinafter "The
Gentillon Partnership") and for a Third Party Complaint hereby allege as follows:
1.

Defendant/Counter Claimants/Third Party Plaintiffs, Wesley J. Gentillon and Connie
Gentillon, husband and wife, are now and at all times material herein have been residents of
the County of
ofBingham,
Bingham, State ofIdaho.
ofldaho. Defendant/Counter Claimants/Third Party Plaintiffs,
Lamon M. Gentillon and Lori Faye Gentillon, husband and wife, are now and at all times
material herein have been residents of the County of Bingham, State of Idaho. The four
parties are referenced to as the Gentillon Partnership.

2.

Third Party Defendants, Marcel and Doris Gentillon, husband and wife, are now and at all
of the County of Bingham, State ofIdaho.
ofldaho.
times material herein have been residents ofthe

3.

Third Party Defendants, Scott and Tracy Gentillon, formerly husband and wife, were at all
times material herein residents of the County of Bingham, State of Idaho, and were the
owners of the property at issue in this cause.

4.

This case involves title to real property located in Bingham County, the amount at issue is
more than $10,000.00 and therefore jurisdiction is proper in the District Court.

5.

That venue in this matter is proper.

6.

On or about December 18, 1998, The Gentillon Partnership and Third Party Defendants
of Property and Option". A true and correct copy
entered into an "Agreement for Exchange ofProperty
of the Contract is attached hereto as Exhibit 1.

*
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7.

The Agreement for Exchange of Property and Option is a stepped transaction in which the
parties were to transfer property to each other in a series of steps. Pursuant to the Exchange
Agreement Scott Gentillon transferred the majority ofthe farm to The Gentillon Partnership,
which paid for the farm in full. Scott Gentillon transferred a small portion ofthe
of the farm to his
Marcel and Doris Gentillon to be held in trust by them pending the completion of a survey.
Everything occurred pursuant to the Contract except for the final step, which required Marcel
and Doris Gentillon to deed a final piece of property to The Gentillon Partnership. The final
step was not initially taken because the parties agreed that a survey needed to be completed
to obtain a correct legal description for said property. That property is the parcel at issue, and
is particularly described above in the paragraph 2 of the Counterclaim.

8.

A survey of said property was completed pursuant to the Contract between The Gentillon
Partnership and Marcel and Doris Gentillon in January of 1999, based upon which survey
the property Marcel and Doris Gentillon were to deed to The Gentillon Partnership when the
subject property was capable of a proper written legal description.

9.

The Third Party Defendants transferred possession of the property as surveyed to The
Gentillon Partnership in the spring of 1999, and The Gentillon Partnership has had
continuous, exclusive and open possession of the entire parcel continuously since 1999,
including the property which was to be identified by way of the survey.

10.

The Gentillon Partnership in 2003 purchased and erected a circular irrigation system on the
subject property as contemplated by the parties' 1998 Contract, and in addition placed a
portable irrigation mainline on the property line as adjusted by the 1999 survey, as required

*
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by the 1998 Contract, and have continuously possessed, owned and operated, either
personally or through tenants, said fann
farm ground, including the property to be conveyed
pursuant to the 1999 survey.
11.

The Third Party Defendant Marcel Gentillon caused a fence line to be erected on the property
line identified by the 1999 survey, which was open and obvious to any observer.

12.

On or about September 29, 2006, Third Party Defendants Marcel and Doris Gentillon
ofthe
the property which was subject to
executed and delivered a Warranty Deed for a portion of
the Contract with the Third Party Plaintiffs. The Deed was recorded on October 2, 2006.
A true and correct copy of the Warranty Deed is attached hereto as Exhibit 2.
COUNT II-- BREACH OF CONTRACT

13.

Third Party Plaintiffs reallege the foregoing paragraphs as if set forth in full herein.

14.

Third-Party Plaintiffs fulfilled all contractual obligations set forth in the Agreement for
Property and Option.
ofProperty
Exchange of

15.

On October 2, 2006, Third Party Defendants breached the Agreement for Exchange of
Property and Option by selling and deeding a portion of the property to Plaintiffs. The
property at issue is described in paragraph 2, page 6 of the Counterclaim.

16.

The Third Party Plaintiffs have been damaged in the sum of $150,000.00, or such other
amounts as may be proven at trial, with respect to the property located in Lot 1, Section 19,
Township 1 South, Range 37 E.B.M., and in the amount of$50,000.00,
of $50,000.00, or such other sum
as may be proven at trial with respect to the property located in Lot 1, Section 24, Township
1 South, Range 36 E.B.M.
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COUNT II - SPECIFIC PERFORMANCE

17.

Third Party Plaintiffs reallege the foregoing paragraphs as if set forth in full herein.

18.

That the transaction between Third Party Defendants and Plaintiffs should be declared null
and void, and Third Party Defendants should be ordered by the Court to specifically perfonn
perform
the Contract between Third Party Plaintiffs and Third Party Defendants by executing and
delivering a good and sufficient Warranty Deed for the property at issue and described in
paragraph 2 of the Counterclaim to Third Party Plaintiffs.
COUNT IIIIII - UNJUST ENRICHMENT

19.

Third Party Plaintiffs reallege the foregoing paragraphs as if set forth in full herein.

20.

Third Party Plaintiffs conferred a benefit upon Third Party Defendants by fulfilling their
obligations under the Agreement for Exchange of Property and Option.

21.

Third Party Defendants have accepted such benefits under circumstances in which it is
inequitable for Third Party Defendants to retain those benefit without payment to Third Party
Plaintiffs for the value thereof.

22.

Third Party Plaintiffs are entitled to damages in amounts to be proven at trial.
COUNT IVIV - RESULTING TRUST

23.

Third Party Plaintiffs reallege the foregoing paragraphs as if set forth in full herein.

24.

Based on the foregoing facts, the Court should impose upon Marcel and Doris Gentillon a
resulting trust, and should rule that the legal title to the real property in Lot 1, Section 19,
Township North, Range 37 East, Boise Meridian, more specifically described in paragraph
ofthe
the Counterclaim, in the possession ofthe Third Party Plaintiffs is, or was, held
2, page 6 of
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by Marcel and Doris Gentillon in a resulting trust for the benefit of Third Party Plaintiffs,
pending preparation of appropriate deeds of conveyance.
25.

Third Party Plaintiffs are entitled to an order of the Court directing the Third Party
Defendants Marcel and Doris Gentillon to execute a warranty deed conveying the property
identified in the foregoing paragraph to Third Party Plaintiffs, and an Order of the Court
quieting title to said property in the names of Third Party Plaintiffs.

COUNT VV - ATTORNEY'S FEES
26.

Third Party Plaintiffs reallege the foregoing paragraphs as if set forth in full herein.

27.

Third Party Plaintiffs have been required to retain the services of Dwight E. Baker ofthe law
firm of BAKER & HARRIS to pursue collection of
ofthis
this past due amount and has agreed to
pay a reasonable fee therefore.

28.

Third Party Plaintiffs are entitled to recover attorney's fees incurred, as provided by the
Agreement for Exchange of Property and Option, at paragraph 9, which states as follows:
9. Attorney's Fees. In the event of any action being necessary to
enforce any of the terms hereof, arising from the breach of any
provision hereof, the prevailing party shall be entitled to receive from
the other, all costs and expenses, including reasonable attorney's fees,
incurred by the prevailing party, whether or not such claim is
litigated, and including fees in bankruptcy court or fees on appeal.
WHEREFORE, Third Party Plaintiffs pray for judgment against Third Party Defendants as

follows:
1.

As to Count I, for a Judgment for money damages in the sum of $200,000.00, or such other
sum as may be proven at trial.
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2.

As to Count IT and in the alternative, to Count I, for an Order of the Court directing that
Third Party Defendants specifically perform
perfonn their obligations under the Contract, and to
convey to the Third Party Plaintiffs the following described parcel to wit:
Portions of Lot 1, Section 24, Township 1 South, Range 36 E.B.M.
and Lot 1, Section 19, Township 1 South, Range 37 E.B.M.,
particularly described as follows:
Beginning at a point 403.53 feet South 00°00'49" E along the section
line from the NE corner of said Lot 1, Section 24, Township South,
Range 36 E.B.M.; thence N 89°49'38" W 617.39 feet; thence N 55
feet 00°00'00" to a point which intersects a line which extends S
0°00'49" E from a point which is N 89°49'39" W 880 feet from the
NE corner of
ofLot
Lot 1, Section 24, Township 1 South, Range 36 E.B.M.;
thence 00°00'49" E to a point which is N 89° 49" 38" W 820 feet from
a point which is S 00°00'49" E 450 feet from said NE corner; thence
S 89°49'38" E 820 feet to the E section line; thence Southerly along
the section line S 00°00'49" E 392.99 feet; thence N 30°13'00" E
456.30 feet along the meander line of the Snake River; thence N 89°
49'38" W 297.74 feet to the Point of
ofBeginning.
Beginning.
Consisting of 2.24 acres.

3.

As to Count lll,
ITI, and in the alternative to Counts I and II, for money damages in an amount
by which the Court detennines
determines the Third Party Defendants have been unjustly enriched.

4.

As to Count IV, for the order ofthe Court directing the Third Party Defendants Marcel and
Doris Gentillon to execute a warranty deed conveying the property identified in paragraph
1 of this prayer to Third Party Plaintiffs, and an Order of the Court quieting title to said
property in the names of Third Party Plaintiffs.

5.

As to Count V, for recovery of attorney's fees, as provided by the Agreement for Exchange
of Property and Option at paragraph 9.

6.

For such other and further relief as the court may deem just and proper.
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DATED this_
this _ day of December, 2008.
BAKER & HARRIS

Dwight E. Baker
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CERTIFICATE OF SERVICE

day of December, 2008, I served a true and correct copy of the
I certify that on this
following-described document on the person(s) listed below by the method indicated.
Document Served:
Person(s) Served:

ANSWER, COUNTERCLAIM AND THIRD PARTY COMPLAINT
Kipp L. Manwaring
MANWARING LAW OFFICE, PA
PO Box 50271
Idaho Falls, ID 83405
Attorney for Craig E. and Janice
JaniceK.
K.
Peterson

(./)Mail
(./)
Mail

Gregory W. Moeller
RIGBY ANDRUS & MOELLER
POBox 250
Rexburg, ID 83440
Number-- 356-0768
Fax Number
Attorney for Marcel Gentillon, Doris
Gentillon and Scott Gentillon

(./)Mail
(./) Mail

Honorable Jon J. Shindurling
Bonneville County Courthouse
605 N. Capital Avenue
Idaho Falls, ID 83402
Bonneville County Chambers

(./)Mail
(./)
Mail

Dwight E. Baker
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AGREEMENT FOR EXCHANGE OF PROPERJY
PROPER:rY AND OPTION

-f-I-

This agreement is made and entered into this

.

il
Jl day of December, 1998, by and

between Marcel J. Gentillon and Doris J. Gentmon,
Gentitron, husband and wife, of 900 North 500 East.
East,
Rrth,
Firth, Idaho 83236 (herein referred to as"Marcel") and Wesley J. Gentillon and Connie
Gentillon, husband and wife and Lamon
lamon M. Gentillon and Lori
lori Faye Gentillon.
Gentillon, husband and
wife, as tenants in common between the communities.
communities, with a mailing address of 790 North, 450

East, Firth,
Rrth, Idaho, 83236 hereinafter referred to as 'Wes and Mont."

RECITALS
Exhibit A, attached hereto and incorporated herein by reference, is a copy of.the
of.the
assessor's map for the NE quarter of Section 24, T.1 S, R 36 EB.M, and part of the .NW

·. quarter of Section 19, T. 1 S., R. 37 E.B.M., Bingham County, Idaho.
Marcel is the owner ofthe parcel marked T-10032 (Marcel's Home Pla~)
Pia~) and lot 16
r'Marcers
r'Marcefs Riparian lands") in Section 24 shown on Exhibit A.
Scott owns property marked the Scott Parcel consisting ofthe
of the NW1/4NE1/4 f'ScOtt's
f'Scatt's
Farm'1
Farm" and lot 1 in Section 24 as well as T-5548.
Wes and Mont desire fa
fo purchase Scott's Farm from Scott if they are abJe to put a
center pivot irrigation system on it and Scott desires to sell it if he can retain part of

NW1/4NE1/4 as market on Exhibit A.
Marcel is the father of Scott Gentillon and desires to assist Scott in being able sell to
I~
~

I

Wes and Mont and to exchange his Riparian land for part of Scott's lot 1'
1, Sec. 19.

. "Pivot" herein mea~s.a
mea~s _a ~nter .pivot
_pivot if!igati91}
if!lgati91} system with an end gun but without a
"comer catcher," in the manner marked on Exhibit A designed for the most effective coverage.
"Sui'Vey"
Scott.
"SurVey" means a survey by Arrow land Survey, to be paid for by Scott.

.·WITNESSETH
WITNESSETH
In consideration of the mutual covenants and agreements herein contained, the parties
agree as follows:
1.

Water Delivery. Wes and Mont grant a personal right to Marcel not running with

the land to irrigate their residential lawn and garden from Wes and Monfs
Monrs irrigation system, and
to grant to Marcel a personal right not running with the land, to irrigate Marcel's agricultural.
property from their irrigation pipeline so long as the irrigation il? done by standard sprinkler
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irrigation practices in accordance with the Wes and Mont's irrigation schedule.
2.

Marcel agrees to exchange Marcers Riparian Land for part of the Scott's Lot 1

property but agrees to convey to Wes and Mont that portion south of the south line of Parcel
T1
0032 extended and any adjustment required under paragraph 4 when a survey is obtained.
T10032
3.

Marcel agrees to exChange with Wes and Mont the land from the SW comer of

T-1 0032 necessary to install a Pivot for irrigation of Scott's Farm for land east of the pivot
T-10032
contiguous to Parcel T-10032, least disruptive to farming patterns on the retained portion of
Scott's Farm. Wes and Mont will pay for the Survey to obtain the legal descriptions for the land

;i

to be exchanged.
4.

If survey shows that the farmable acreage in Lot 16 is more than10% less than

~ the fannable acreage in lot
Lot 1,
I, Man:el
Mamel agree to deed to Wes and MonIIand
Mont land to adjust the new
.\

~

south boundary in lot· 1 (by moving a line parallel to the south line of T-10032 north or south) so
that the farmable acreage in Marcel's retained portion of Lot 1 equals the farmable acreage in
Section 16.
5.

Option to Buy Back. Wes and Mont give and grant to Scott and Scott only, the

exclusive, personal option to purchase the option property descnbed on Exhibit A for a
purchase price of $2000.00 within 5 years from the date hereof by giving written notice to Buyer
and to be closed within two months after receipt of notice. The purchase price shall be
$2,000.00 which shall be paid in cash at closing. The exact description of the property shall be
agreed to by the parties at the time the option is exercised but shall have 320 feet frontage on
West River Road (550 East) directly south of the southwest comer of Seller'S
Seller's present property
and shall be taken from the portion of the Property adjacent to Seller's retained property that
would not be irrigated by a center pivot iiTigation system (without a comer system) optimally
Seller shall·provided· a
designed to irrigate the Property purchased as shown on Exhibit A. Sellershall·provided·
deSigned
survey of the description of the option property and a standard form deed of conveyance.
6.

Execution of Document. Each party agrees to cooperate in good faith to carry
car.ry

out the purposes and affects of this agreement, and to execute all documents reasonably
required to effectuate the agreements contained herein.
7.

Binding Effect. This agreement shall be binding and inure to the benefit of the

parties hereto. their respective successors and assigns.
8.

Governing Law. This agreement shaD be governed by the laws of the State of

9.

Attorney's Fees. In the event of any action being necessary to enforce any of

Idaho.

the terms hereof, ariSing
arising from the breach of any provision hereof, the prevailing party shall be

AGREEMENT FOR ExCHANGe
exCHANGe OF PROPERTY AND OPTION

PAGE_2

224

I_ _

1_-

entitled to receive from the other, all costs and expenses, including reasonable attorney's fees,
incurred by the prevailing party, whether or not such claim is litigated, and including fees in
bankruptcy court or fees on appeal.

~J.~
~J-~

Doris J. GeM'iIIon
GeM'illon'>

STATE OF IDAHO

r-==r-==·

County of Bonneville

)
)ss.
)

1~:1!1. day of December, 1998, before me, MicheDe Cain, the undersigned
On the l~:!!t
"ScoTTM.
M. AND TRAcy
TRACY M.
and·for
Notary Public In and
"for the State ofldaho, ·personally
"personally appeared ·ScoTT
GENnLLON known to me to be the persons whose names are subscribed to the within
GENnLLoN
instrument, and acknowledged to me that they executed the same.

r

{SEAL}
{SEAL} ·"

~,J1.!U.lU:'-I.lI'1J4~-=~~-,-___
~·ll.!U.lu:'-l.li'1!4~-=~~-,----Notary Public for State of Idaho
Residing at: Idaho Falls
My Commission Expires: August 1, 2000
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STATE OF IDAHO
County of Bonneville

)
) ss.
}

.J.ff!:_
L

On the
day of December, 1998, before me, Michelle Cain, the undersigned
Notary Public in and for the State of Idaho, personally appeared WESLEY
WesLEY J. GENTILLON AND
CONNIE GENTILLON known to me to be the persons whose names are subscribed to the within
.·
instrument, and acknowledged to me that they executed the same.

(SEAL)
Notary Public for State of Idaho
Residing at: Id13ho
ld13ho Falls
My Commission Expires: August 1, 2000

STATE OF IDAHO
County of Bonneville

)
) S5.
ss.
)

On the ~ day of December, 1998, before me, Michelle Cain, the undersigned
Notary Public in and for the State of Idaho, personally appeared LAMoN M. GENTILLON AND LORI
FAYE GENTlLlON
GENTILLON known to me to be the persons whose names are subscribed to the within
instrument, and acknowledged to me th~t they executed the same.

liS!!!:_

j/Jdlt
l/Jd/t

(SEAL)

flS

Notary Public for State of Idaho
Residing at: Idaho Falls
My Commission .Expires: August 1, 2000

STATE OF IDAHO
County of Bonneville

)
) ss.
)

-~~.!Jl.
-J~.iJ1.

On the
day of December, 1998, before me, Michelle Cain, the undersigned
Notary Public in and for the State of Idaho, personally appeared MARCEL J. GENTILLON AND
DORIS GENTILLON known to me to be the persons whose names are subscribed to the within
instrument, and acknowledged to me that they executed the same.

(SEAL)
Notary Public for State of Idaho
Residing at: Idaho Falls
My Commission Expires: August 1, 2000
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WARRANTY DEED

,-,•

2006 OCT -2 PH 12: 52
For Valuable Consideration Received:
MARCEL J. GENTILLON AND DORIS J. GENTILLON, HUSBAlW"AND
HUSBA1W,_AND WIFE
the Grantols
Grantors do hereby grant, bargain, sell, convey and WIIIIlI1lt
Wllllllllt uoto
CRAIG E. PETERSON AND JANICE
JANICEK.
K. PETERSON, HUSBAND AND WIFE
the Grantees whose CllITCDt
CIIITCDt address is:
9044 South Sth West, Idaho .raUs,m
.FaUs,ID 83404

the following described premises, to-wit:

HmV:

.'

Pareul 1:
I:
A Portion orLot
or Lot 1,
I,
24, Township 1 South, Range 36 East, Boise Meridian,
a8 foDow.:
foUowJ:
Uingliam County, Idaho, described as
Deginning at the Northeast
Norlheast corner, thence
theDce 450 feet South along the section line
tbenee; West a rjght
rlght aoglo
aogle 8lO
820 feet; thence
thcoce Northeast at a right aogle
angle 450 feet;
tbence;
tllonee
no feet to the Point of Beginning.
tltonee East at a right aogle
angle 820
l'areelll:
I'areeln:
Township J South, Range 37, East Boise Meridian, BinghaJdIll
BinghaJdlll Counfh
Counfl} Idaho,
Section 19, Lot 1.
.· .
.(Ii?
,(i.l? (#:'.P
gr.P

..4.tu ~
..4tu

,fMJ 'P.f
"fMJ
'Pof

TO HAVB AND TO HOLD lhe
Ibe said premises, wilh
wilb their appurtenances uoto the
said Grantees, their heirs and assigns forever. And the said Grantors
Omntors do hereby covenant
to and with the said Gtantccs,
Onmtccs, that they are the OWJllll'S
OWJllll'S in fee simple of said pl'emises; that
said premises are free from all encumbmnces
cncumbmnces and that they will WIIIIlI1lt
Wllllllllt and defend the
same from all lawful claims whatsoever.
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On this I) '"
t..f ~ day of Sept
September,
emher, 2006, before me, the undersigned, a Notary
Public, ~d State, personally appeared MARCEL
MARCELs.
S. GENTILLON AND
DORIS J. GENTILLON, known to me, ll!ldlor
lUIdIor identified to me on the basis of
satisfactory evidence, to be lhe
Ibe persons whose names are subscribed to the within
instrument and acknowledged to me that they executed the same.
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Together with a 30 foot easement for ingress and egress over and across an existing
private road parallel to the North Section Line of Section 24, Township I South Range 36
of
oftbe
the Boise Meridian, which begins at the County road know as West River Road and
runs East to its intersection with and within describe property.
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Attorneys for Third Party Defendants

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BINGHAM
CRAIG E. PETERSON and JANICE K.
PETERSON, husband and wife,

)
)

Case No. CV-07-2306

)
Plaintiffs,
v.
WESLEY J. GENTILLON and CONNIE
GENTILLON, husband and wife; LAMON M.
GENTILLON and LORI FAYE GENTILLON,
husband and wife, and JOHN DOES 1 THRU X,
Defendants.

WESLEY J. GENTILLON and CONNIE
GENTILLON, husband and wife; LAMON M.
GENTILLON and LORI FAYE
F AYE GENTILLON,
Counterclaimants,
Counterciaimants,

v.
CRAIG E. PETERSON and JANICE K.
PETERSON, husband and wife, and JOHN
DOES 1 THRU X,
Counterdefendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

MARCEL AND DORIS
GENTILLON'S BRIEF IN
RESPONSE TO DEFENDANTS'
SUPPLEMENTAL BRIEF
REGARDING RESULTING
TRUST

COME NOW the Third Party Defendants, Marcel Gentillon, Doris Gentillon and Scott
Gentillon, and hereby submit this Brief in response to the "Defendants' Supplemental Brief

229

•

•
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Regarding Resulting Trust," dated December 1, 2008.
2008.
INTRODUCTION
On November 17, 2008, a hearing was held on the Defendants' Motion for Summary
Judgment as to the Statute of Limitations Defense. During that hearing, counsel for the
Defendants/Third Party Plaintiffs (hereinafter "Wes and Mont") raised the issue of a
"constructive trust" for the first time. In his oral argument,
argument, their attorney indicated that during
the prior few weeks he had "second guessed his original brief," and now wished to argue that a
constructive trust had been created.
Inasmuch as counsel for the Third Party Defendants (hereinafter "Marcel and Doris") had
no prior notice that this new issue would be raised, the Court ordered Wes and Mont to file a
supplemental brief by December 1, 2008 for the specific purpose of addressing the constructive
10,2008
2008 to reply.
trust issue. Defendants Marcel and Doris were given until December 10,
ARGUMENT
I.

Wes and Mont's Supplemental Brief Does not Support the New Issue of
Constructive Trust, but the Even Newer Issue of Resulting Trust.

Mont'ss
On November 17, 2008, the Court expressly provided additional time to Wes and Mont'
counsel to submit a supplemental brief on the issue of"constructive
of "constructive trust." Rather than doing
this, they apparently reevaluated the issue and now concede that "there is little evidence to
support an argument which would support the theory that a constructive trust was created. (See
Defendant 's Supplemental Brief
Brief Regarding Resulting Trust, p. 6). They now raise an additional
Defendant's
new legal theory: that a "resulting trust" should be imposed by the Court.

MARCEL AND DORIS GENTILLON'S BRIEF IN RESPONSE TO DEFENDANTS'
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This is unfair and prejudicial to all of the parties for the focus and theory of the Third
Party Complaint to be changed this late in the process. Wes and Mont keep moving the target,
which makes it increasingly difficult for Marcel and Doris to respond. Since the express purpose
for the additional briefing time was to address a specific issue, it is wrong for Wes and Mont to
substitute a new argument which they feel fits the facts better.
To the extent that their new brief does not address the issue the Court ordered briefed
(that of constructive trust), Marcel and Doris object and ask the Court to disregard the
supplemental brief.
II.

Wes and Mont may not Plead the Doctrine of "Resulting Trust" as a Defense
to the Statute of Limitations because They Failed to Plead that Doctrine in
Their Third Party Complaint.

Nowhere in Wes and Mont's Third Party Complaint against Marcel and Doris, nor in any
other pleadings, has as the issue of resulting trust (or constructive trust for that matter) been
raised. Although they are treating this like a defense to a Statute of Limitations claim, in essence
they are attempting to argue their case under a new legal theory
theory.. They are doing so without even

seeking leave of the Court to amend their Third Party Complaint.
The Idaho Rules of Civil Procedure, Rule 8(a)(l),
8( a)( 1), requires that pleadings must contain a
clear mention of the grounds for relief:
A pleading which sets forth a claim of relief, whether an original claim,
counterclaim, cross-claim, or third-party claim, shall contain ((1)
1) if the court be of
limited jurisdiction, a short and plain statement of the grounds upon which the
court'
of the claim showing
court'ss jurisdiction depends, (2) a short and plain statement of
that the pleader is entitled to relief, and (3) a demand for judgment for the relief to
which he deems himself entitled. Relief in the alternative or of
of several different
types may be demanded.

MARCEL AND DORIS GENTILLON'S BRIEF IN RESPONSE TO DEFENDANTS'
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This would be a different matter if the argument or legal theory put forth by Wes and
Mont was at least implicitly mentioned somewhere in their pleadings. However, the four causes
of actions contained in their Third Party Complaint are:
are: 1) breach of contract, 2) specific
performance, 3) unjust enrichment, and 4) attorney's
attorney ' s fees. None of these claims seek the creation
of a judicially imposed trust.'

The Idaho Court of Appeals has held:
The requirement of this rule [IRCP 8(a)(1)] is satisfied ifthe
if the complaint contains
"a simple, concise and direct statement fairly apprising the Defendant of claims
P .2d
and grounds upon which it rests." Whitehouse v. Lange, 128 Idaho 129, 910 P.2d
801 (Ct. App. 1996)
In this case there has been nothing provided to Marcel and Doris until the last minute that the
issue of a resultant trust would even be argued.

III.

The Facts in This Case do not Justify the Court Imposing a Resulting Trust.
A.

The Doctrine of Constructive Trust is Clearly Inapplicable.

Since the purpose of the supplemental briefing was to address the issue of
"constructive trust," Marcel and Doris will at least briefly discuss it here. As Wes and Mont
concede in their brief, the doctrine of constructive trust, is inapplicable to this case.
case. As the case
cited in their brief, Bengoechea v.

Bengoeche~

106 Idaho 188, 677 P.2d 501 (1984), holds, the

doctrine of constructive trust requires a finding of fraud, a violation of confidence, or some other
actions on the part of the purported trustee. In their brief, Wes and Mont concede that "there is
1

'For
For example, if Wes and Mont had even alleged that Marcel and Doris had some fiduciary duty to Wes and
Mont, perhaps this argument would not be a major departure from their original theory of the case. Similarly, if the
issue were one of mutual mistake, the fact that the pleadings consistently reference mistakes or misunderstandings of
the parties, would be enough to at least put the Defendants on notice.

MARCEL AND DORIS GENTILLON'S BRIEF IN RESPONSE TO DEFENDANTS'
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little evidence to support an argument" that there was fraud on the part of Marcel and Doris

(Defendants' Supplemental Brief Regarding Resulting Trust, p. 6). Elsewhere they state:
state: "The
relationship was created voluntarily and willingly, and the 'fraud' required for the imposition of
constructive trust is not present." (Defendants
(Defendants'' Supplemental Brief Regarding Resulting Trust, p.
9).

Therefore, it appears clear that both sides agree that the doctrine of constructive trust,
which was what the supplemental briefing was supposed to be about, is inapplicable here.
here.

B.

Likewise, the Doctrine of Resulting Trust is also Inapplicable.

The standard of proof in establishing a resulting trust is extremely high. As the Idaho
Supreme Court explained in the case of Shurrum v. Watts, 80 Idaho 44, 53, 324 P.2d 380, 385
(1958):
Generally an alleged beneficiary of a resulting trust is required to
show clear, cogent, and convincing evidence the underlying facts
necessary to give rise to a resulting trust.
The standard of "clear, cogent, and convincing evidence," is a very high bar which should
preclude Wes and Mont from making such a claim in this case.
The Idaho Supreme Court has explained what is necessary to establish a resulting trust.
Initially, there must be a strong showing of intent to create such a trust. The Idaho Supreme
Court has stated:
A resulting trust arises only where such may reasonably be
presumed to be the intention of the parties as determined from the
facts and circumstances existing at the time of the transaction ..
..
....
The resulting trust can arise in certain real estate context irrelevant
to this case, or "where legal title to property is transferred by gift or
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devise, with an apparent intent that the donee or devisee is to hold
legal title
ti tie as a trustee in order for the beneficiary of the trust to
enjoy the beneficial interest in the property." Hettinga v.
Cybrandy, 126 Idaho 467, 470, 886 P.2d 772, 775 (1994).
(1994).
(Emphasis added).
Herman ex rei
reI Herman v. Herman, 136 Idaho 781,
781 , 786, 41 P.3d 209, 214 (2002).
(2002). It is clear that
the intent requirement refers not to the intent that the transaction take place, but there must be
clear intent to create a trust whereby one party is holding property for the specific enjoyment and
benefit of the other party.
party.

Even the cases cited by Wes and Mont support the conclusion that there is insufficient
evidence for the court to impose a resulting trust in this case.
case. For example, the case of
Bengoechea v.

Bengoeche~

106 Idaho 188, 677 P.2d 501 (1984), it states:

A resulting trust arises where a person makes or causes to be made
a disposition of property under circumstances which raise an
inference that he did not intend that the person taking or holding
the property should have the beneficial interest therein, unless the
inference is rebutted or the beneficial interest is otherwise
effectively exposed of.
This case explains that the purported trustee of a resulting trust must take possession of property
held for another. Inasmuch as Marcel and Doris already owned their land, they could not "take
possession" of something they already possessed.
By suggesting that Marcel and Doris were holding property for their benefit, Wes and
Mont, are reading way too much into the Agreement for Exchange of Property and Option, dated

December 18, 1998. For example, any additional actions that Marcel and Doris were to take,
(such as signing deeds) were contingent upon the findings of a survey which Wes and Mont were

MARCEL AND DORIS GENTILLON'S BRIEF IN RESPONSE TO DEFENDANTS'
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supposed to arrange for and pay. Although the survey was performed, there was no evidence that

Wes and Mont paid for it, recorded it, followed through by preparing deeds, or even made
Marcel and Doris aware of what the survey showed. It is undisputed that deeds were never

presented to Marcel and Doris.
Doris.
Paragraph 4 of the Agreement for Exchange states:
states:
If survey [sic]
[sic) shows that farmable acreage in Lot 16 is more than
10% less than the farmable acreage in Lot 1, Marcel agree [sic]
[sic) to
deed to Wes and Mont land to adjust the south boundary of Lot 1
(by moving a line parallel to the south line ofT-10032 north or
south) so that the farmable acreage in Marcel ''ss retained portion of
Lot 1 equals the farmable acreage in Section 16. (Emphasis
added).

Similarly, paragraph 3 of the Agreement states that "Marcel agrees to exchange with Wes and
Mont the land from the Southwest corner ofT-10032 necessary to install a pivot." (Emphasis
added).
The law is clear that a resulting trust requires receipt of an interest for the benefit of

another. Therefore, it must be shown by clear and convincing evidence that Marcel and Doris
received an interest for the benefit of
Wes and Mont. Not only did they not receive any such
ofWes
interest, but it was never a given at the time this agreement was signed that they would be
transferring any property to Wes and Mont. The Agreement uses the phrase " if." This is hardly
the "clear, cogent and convincing evidence," necessary for the creation of a resulting trust at the
time of the Agreement. If intent, as the case law suggests, is necessary for the creation of a
resulting trust, Wes and Mont bear the burden of proving that Marcel and Doris knew they owed

them additional land under the Agreement and refused to deed it to them.
them .
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Wes and Mont have also cited the case of Davenport v. Bird, 45 Idaho 280,
280,261
261 P.
P. 769
(1927). Nowhere in this case does the term "resulting trust" appear. However, the case does
reference general trusts. In that case, the Court held, as correctly noted by Wes and Mont:
The findings of the court support the conclusion that a voluntary,
continuing obligation, resting in parol, arose in favor of the
plaintiffby
plaintiff
by the understanding and agreement of the parties. In
cases where such an obligation arises, and has been recognized
under an oral or parol agreement, the statue of limitations does not
begin to operate until the trustee begins to act in hostility to the
obligation imposed by the agreement, with knowledge of the
repudiation unequivocally brought home to the cestui que trust.
(Citations omitted).

(261 P. at 770) However, Wes and Mont do not mention the next paragraph wherein the Court
stated that part of the reason for this ruling was because this case involved an actual trust:
The case is not one of a merely constructive trust, but there was a
trust voluntarily assumed, and which, by the understanding of the
parties to it, was to be a continuing one. (Ibid.)
The ruling in the Davenport case is contingent on the fact that there was an actual trust

created, and that there was a clear parol understanding and agreement. Therefore, a finding that
the statute of limitations began to run when the trustee acted "in hostility" and "repudiated" the
agreement, is far more reasonable. If a party specifically agreed to do something, and then did

not do it, upon knowledge of that fact by the beneficiary, the statute of limitations begins
ruiUling. However, when there is no clear understanding or agreement, and the alleged trustees
running.

of a resulting trust did not have actual knowledge that they were acting contrary to any specific
contractual obligations, there can be no finding of repudiation.
repUdiation.
This, and other cases cited by Wes and Mont suggest that the statute of limitation begins
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to run on the date of repudiation. However, repudiation implies both (1) a duty or responsibility
and (2) a failure to perform said duty. The term "repudiate" is defined by Black's Law
as:
Dictionary as:

To put away, reject, disclaim, or renounce a right, duty, obligation,
1
4th
h Ed.
Ed.,, 1976)
(Black'ss Law Dictionary, Rev. 4
or privilege. (Black'
Repudiation implies the knowledge of a duty. One cannot repudiate that which one is not aware
of under the law. Repudiation is an intentional act which requires knowledge of the duty

disavowed or ignored. In the case at bar, Marcel and Doris were never informed by Wes and
deeds. They were never
Mont of the survey's findings. There was no demand that they sign any deeds.

aware of any duty that they could repudiate.
Finally, Wes and Mont cite the case of Shepherd v. Dougan, 58 Idaho 543, 76 P.2d 442
(1937),
(193
7), for the proposition that a cause of action for breach of a resulting trust does not accrue
until repudiation occurs. However, the quoted language from the holding of the Shepherd case
reflects a fact pattern inconsistent with the case at bar. For example, Wes and Mont quote
language from the holding which states:
It [the trust] was created by and with the consent of both Shepherd
and Dougan and that Dougan consented to and did make payment
and that Shepherd consented to and accepted it and the trust
necessarily continued throughout the period that Dougan continued
to make payments, repair the hotel, pay taxes and insurance
premiums, and Shepherd continued to consent to the making of
such payments and repairs and to the payment of
of the taxes and
insurance premiums.

76 P.2d 543.
It is a clear and undisputed fact of our case that Marcel and Doris have continued to pay
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property taxes on all of the real property, even the property they supposedly should have deeded
to Wes and Mont pursuant to the survey. Furthermore, they paid all the insurance premiums on
said property. In the Shepherd case, the Court found that there must have been an implied or
explicit trust arrangement because the beneficiary was paying taxes and insurance on the real
property he was to receive. That key fact is missing from the case at hand?
However, even more damaging is the following language from Shepherd not cited by

Wes and Mont. The Court went on to state:
[A resulting trust] never arises out of a contract or agreement that
is legally enforceable, "but arises by implication of law from their
acts and conduct apart from any contract, the law implying a trust
were the acts of the parties to be charged as trustee have been such
as are in honesty and fair dealing consistent only with the purpose
to hold the property in trust, not withstanding such party may never
have agreed to the trust and may have really intended to resist it.
(O'Donnell v. McCool, et al.,
aI., 89 Wash. 537, 154 P.1090, 1094)
76 P.2d at 445.
445 .

This statement appears to stand Wes and Mont's argument on its head.
head. They argue that
the resulting trust arises out of the terms of the contract. However, the Shepherd case stands for
the proposition that resulting trusts never arise out of a contract. In other words, a resulting trust
is a doctrine which is used to bridge the gap when the parties' actions and conduct are not

specified by contract, yet inconsistent with honest and fair dealing. If there is a contract setting
forth the rights and obligations of the parties, there is no need to create a resulting trust.
In the case at hand, the parties have a valid contract, which can be interpreted and

2

Construction of a pivot does not clearly establish intent to own.
2Construction
own. Pivots are often placed on leased land.
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enforced by the Court on its own terms. If Marcel and Doris had a duty to convey certain
property to Wes and Mont, that duty could have been enforced at least as early as January 1999,
when the survey was prepared. Arguably Wes and Mont would have had standing to seek a court
order even earlier, when the contract was first signed.

In this case, Marcel and Doris were never given an opportunity to repudiate anything. If
Wes and Mont had brought deeds to them to sign, and they had refused to do so, that would
constitute a repudiation. Instead Wes and Mont argue that the date of the repudiation should be
when Marcel and Doris sold the property to another, even though they had no knowledge that
they were allegedly violating an agreement entered into at least eight years earlier. However,
Marcel and Doris had no knowledge that there were any outstanding duties for them to perform
surveyor
or asked to sign deeds.
because they had never been apprized of the results of the survey

c.
C.

Wes and Mont do not Qualify for Equitable Relief.

The irony in this case is that Wes and Mont seek recovery based on an equity, while they
have completely ignored the equitable principles that they have failed to honor. A well known
v.
equitable maxim states that "he who seeks equity must do equity." Manufacturers Finance Co. v.
McKey. In the case at hand, however, Wes and Mont are disqualified by virtue of the fact that
they paid no rent, no taxes, and no insurance on the property that they claim was being used by
them or equitably held for them. They never even paid for the survey.
Another equitable maxim based on common sense and legal history, also favors Marcel
and Doris in this case:
•

Equity aids the vigilant, not those who slumber on their rights.
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Obviously, competing equities can be argued here.
here. However, with the existence of a
clear contract, and a fail
failure
ure to perform by the party having a duty under the contract to perform, it
makes little sense to resort to equity to resolve that which the parties have already decided by
contract.

CONCLUSION
For the reasons set forth above, Wes and Mont should not be permitted to argue as a new
cause of action the theory of a resulting trust, even if they frame it as merely a defense to the
statute of limitations issue. In the alternative, should the Court permit their argument, the law
clearly does not justify the imposition of a resulting trust under the facts in this matter.
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CERTIFICATE OF SERVICE BY MAIL,
MAIL, HAND
HAND DELIVERY
OR FACSIMILE TRANSMISSION

copy of the foregoing
I hereby certify that a true and correct copy
foregoing document was on this date
served upon the persons named below, at the addresses set out below their name, either by mailmailing, hand delivery or by telecopying to them a true
true and correct copy of said document in a
properly addressed envelope in the United States mail,
mail, postage prepaid; by hand delivery to
them; or by facsimile transmission.
DATED this 91thh day of December, 2008.
RIGBY ANDRUS & MOELLER, Chartered

{), {J/!&£
. Moellef

Charles C. Just, Esq.
Kipp L. Manwaring, Esq.
Just Law Office
P.O. Box 50271
Idaho Falls, Idaho 83405
208-523-9146

[X] Mail
[ ] Hand Delivery
[ X ] Facsimile

Dwight E. Baker, Esq.
Jonathan W. Harris, Esq.
Baker & Harris
266 West Bridge
Blackfoot, Idaho 83221
208-785-6749

[X] Mail
[ ] Hand Delivery
Deli very
[ X ] Facsimile
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Dwight E. Baker
BAKER & HARRIS
266 West Bridge Street
Blackfoot, ldaho 83221
Telephone: (208) 785-2310
Facsimile: (208) 785-6749
E-Mail: debaker@bakerharrislaw.com
debaker@bakerharrislaw .com
Idaho State Bar No. 1350
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Attorneys for Defendants
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BINGHAM
JANICEK.
K.
CRAIG E. PETERSON and JANICE
PETERSON, husband and wife,
Plaintiffs,
v.
WESLEY J. GENTILLON and CONNIE
GENTILLON, husband and wife; LAMON
M. GENTILLON and LORI FAYE
GENTILLON, husband and wife, and JOHN
DOES 1 THRU X,
Defendants.

Case No. CV-2007-2306

AFFIDAVIT OF LAMON M.
GENTILLON IN SUPPORT OF
REPLY BRIEF TO MARCEL AND
DORIS GENTILLON'S BRIEF IN
RESPONSE TO DEFENDANTS'
SUPPLEMENTAL BRIEF
REGARDING RESULTING
TRUST

WESLEY J. GENTILLON and CONNIE
GENTILLON, husband and wife; LAMON
M. GENTILLON and LORI FAYE
GENTILLON,
Counterclaimants,
Counterc1aimants,

v.
CRAIG E. PETERSON and JANICE
JANICEK.
K.
PETERSON, husband and wife, and JOHN
DOES 1 THRU X,
Counterdefendants.

AFFIDAVIT OF LAMON M. GENTILLON IN SUPPORT OF REPLY BRIEF TO MARCEL
AND DORIS GENTILLON'S BRIEF IN RESPONSE TO DEFENDANTS' SUPPLEMENTAL
BRIEF REGARDING RESULTING TRUSTTRUST - 1
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WESLEY J. GENTILLON and CONNIE
GENTILLON, husband and wife; LAMON
M. GENTILLON and LORI FAYE
GENTILLON,
Third Party Plaintiffs,
v.
MARCEL GENTILLON and DORIS
GENTILLON, husband and wife, and SCOTT
GENTILLON and TRACY GENTILLON,
husband and wife,
Third Party Defendants
STATE OF IDAHO )
: ss.
County of Bingham )
Lamon M. Gentillion, being first duly sworn, deposes and says:

1.

That he is now one of the Defendants in the referenced matter, he is of legal age, competent
to testify, and makes this affidavit based on his own personal knowledge.

2.

As a part ofthe
of the three party transaction, Scott and Tracy Gentillon sold their farm to Wesley

J. and Connie Gentillon, husband and wife, and Lamon M. and Lori Faye Gentillon, husband
and wife, also known as The Gentillon Partnership which simultaneously paid the $200,000
purchase price in full.
3.

That I have read the foregoing affidavit, know the contents thereof and verily believe the
same to be true.

FURTHER your affiant saith not.

SUBSC.~~~~>~ORN
TO before m'iis /11JJay of Decewber , 2008 .
.(,. . ',;'
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Notary Public for Idaho
Residing at: Blackfoot, Idahp . (_ /
My Commission Expires: Lt C?/,3)ocY7
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CERTIFICATE OF SERVICE
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day of December, 2008, I served a true and correct copy of the
I certify that on this
following-described document on the person(s) listed below by the method indicated.
Document Served:

Person(s) Served:

AFFIDAVIT OF LAMON M. GENTILLON IN SUPPORT OF REPLY
BRIEF TO MARCEL AND DORIS GENTILLON'S BRIEF IN
RESPONSE TO DEFENDANTS' SUPPLEMENTAL BRIEF
REGARDING RESULTING TRUST
Kipp L. Manwaring
MANWARING LAW OFFICE, PA
PO Box 50271
Idaho Falls, ID 83405
Attorney for Craig E. and Janice K.
Peterson

(./)
(.I) Mail

Gregory W. Moeller
RIGBY ANDRUS & MOELLER
POBox 250
Rexburg, ID 83440
Fax NumberNumber - 356-0768
Attorney for Marcel Gentillon, Doris
Gentillon and Scott Gentillon

(.I)
(./) Mail

Honorable Jon J. Shindurling
Bonneville County Courthouse
605 N. Capital Avenue
Idaho Falls, ID 83402
Bonneville County Chambers

(./)
(.I) Mail

/ka;tJrb/
/kaI1Jrb/

Dwight E. Baker

AFFIDAVIT OF LAMON M. GENTILLON IN SUPPORT OF
OFREPLYBRIEFTO
REPLY BRIEF TO MARCEL
AND DORIS GENTILLON'S BRIEF IN RESPONSE TO DEFENDANTS' SUPPLEMENTAL
TRUST-- 3
BRIEF REGARDING RESULTING TRUST
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Dwight E. Baker
BAKER & HARRIS
266 West Bridge Street
Blackfoot, Idaho 83221
Telephone: (208) 785-2310
Facsimile: (208) 785-6749
E-Mail: debaker@bakerharrislaw
.com
debaker@bakerharrislaw.com
Idaho State Bar No. 1350

a/!/() 7- ~.3(){;
a/11- o
~.3o&
(.j;(JJ
(.j}(JJ

Attorneys for Defendants
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BINGHAM
JANICEK.
CRAIG E. PETERSON and JANICE
K.
PETERSON, husband and wife,

Case No. CV-2007-2306

Plaintiffs,

ORDER DENYING PLAINTIFFS'
MOTION FOR PARTIAL
SUMMARY JUDGMENT

V.
v.

WESLEY J. GENTILLON and CONNIE
GENTILLON, husband and wife; LAMON
M. GENTILLON and LORI FAYE
GENTILLON, husband and wife, and JOHN
DOES 1 THRU X,
Defendants.
WESLEY J. GENTILLON and CONNIE
GENTILLON, husband and wife; LAMON
M. GENTILLON and LORI FAYE
GENTILLON,
Counterclaimants,
Counterc1aimants,
v.
CRAIG E. PETERSON and JANICEK.
JANICE K.
PETERSON, husband and wife, and JOHN
DOES 1 THRU X,
Counterdefendants.

ORDER DENYING PLAINTIFFS' MOTION FOR PARTIAL SUMMARY JUDGMENTJUDGMENT - 1

246

WESLEY J. GENTILLON and CONNIE
GENTILLON, husband and wife; LAMON
M. GENTILLON and LORI FAYE
FAYE
GENTILLON,
Third Party Plaintiffs,

v.
MARCEL GENTILLON and DORIS
GENTILLON, husband and wife, and SCOTT
GENTILLON and TRACY GENTILLON,
husband and wife,
Third Party Defendants
2008 came on for
The Plaintiffs' Motion for Partial Summary Judgment dated August 22,
22,2008
hearing before the Court on November 17,
17,2008,
2008, Kipp L. Manwaring appearing for the Plaintiffs,
and Dwight E. Baker appearing for the Defendants/Third Party Plaintiffs, and Greg Moeller
appearing for the Third Party Defendants.
The Court considered the Affidavits, Memoranda and argument in support of and in
opposition to said Motion, and there appearing good cause therefore;
IT IS HEREBY ORDERED that Plaintiffs' Motio

or Partial Summary Judgment be denied.

_Jtday of January, 2009.
DATED this -.Jtday

Shindurling, District Judge

ORDER DENYING PLAINTIFFS' MOTION FOR PARTIAL SUMMARY JUDGMENT
JUDGMENT-- 2
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I certify that on this
day of January, 2009, I served a true and correct copy of the
following-described document on the person(s) listed below by the method indicated.
Document Served:

Person( s) Served:

ORDER DENYING PLAINTIFFS'
SUMMARY JUDGMENT

MOTION FOR PARTIAL

Kipp L. Manwaring
MANWARING LAW OFFICE, PA
PO Box 50271
Idaho Falls, ID 83405
Attorney for Craig E. and JaniceK.
Janice K.
Peterson

(./)Mail
(./)
Mail

Gregory W. Moeller
RIGBY ANDRUS & MOELLER
POBox 250
Rexburg, ID 83440
Fax NumberNumber - 356-0768
Attorney for Marcel Gentil/on,
Gentillon, Doris
Gentillon
Gentil/on and Scott Gentillon
Gentil/on

(./) Mail
(./)Mail

Dwight E. Baker
BAKER & HARRIS
266 W Bridge Street
Blackfoot ID 83221

(./)Mail
(./)
Mail

SARA J. STAUB
By:"-

'
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COlNfY OF BINGHAM

CRAIG E. PETERSON and JANICE
JANICEK.
K.
PETERSON, husband and wife,
Plaintiffs,

v.
WESLEY J. GENTILLON and CONNIE
GENTILLON, husband and wife;
LAMON M. GENTILLON and LORI
FAYE GENTILLON, husband and wife,

and JOHN DOES 1 THRU X,
., ·, DefendantS.,
DefendantS ..
J ..-GENTILLON
GENTILLON and .CONNIE
WESLEY J.
'CONNIE
GENTILLON, husband an~ wife;
LAMON M. GENTILLON and LORI
FAYE GENTILLON, husband and wife,

Case No. CV-2007-2306
,'

OPINION, DECISION, AND ORDER
ON PLAINTIFFS' MOTION TO
AMEND PLEADINGS AND
PLAINTIFFS' MOTION FOR PARTIAL
SUMMARY JUDGMENT AS TO
TIIIRD-PARTY DEFENDANTS
TIIlRD-PARTY
FILED
filED IN CHAMBERS
AT IDAHO FALLS
FAllS
BonNEVILLE
BOtiNEVILLE COUN1Y
fiONORAsl£
flONORAsLf JON J. SHINDURUNI
DATE HqGb J I aoos
4009
TIME
IpoJ
IPOJ AM
DEPUTY CLERK "ceo
%\ceo Iele tim.,
b.nnsr

Counterclaimants,

v.
CRAIG E. PETERSON and JANICEK.
JANICE K.
------·-·-PETERS0N-;-husband-and:-wife;--·--·-·----------·--PETER:SON-;-husband·and:-wife;-··--·----Counterdefendants.

OPINION, DECISION,
OPINION.
DBC!SION, A.'fD
A.'l"D ORDER ON PLAiNTIFFS'
PLAINTIFFS' MOTION FORPARTlAL
FOR PARTIAL
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WESLEY J. GENTILLON and CONNIE
GENTILLON, husband and wife;
GENTILLON.
LAMON M. GENTILLON and LORI
FAYE GENTILLON, husband and wife,
,.

Third-Party Plaintiffs.
Third.Party
Plaintiffs,

v.
MARCEL GENTILLON and DORIS
GENTILLON, husband and wife, and
SCOTT GENTILLON and TRACY
OENTILLON, husband and wife,
Third-P

Defendants.
I.

FACTUALANDPROCEDURALBACKGROUND
FACTUAL AND PROCEDURAL BACKGROUND
In December 1998, Marcel and Doris c¥ntillon (the Gentillons) entered into an

.t

agreement with the Gentillon
Oentillon Partnership.
Partnership, which comprised Wesley J. Gentillon and Connie
Gentillon, along with Lamon M.
M_ Gentillon and.Lori
and_Lori Faye Oentillon,
Oentillon. The agreement called for a
survey of the subject land and for the Gentillon Partnership to pay the Gentillons, who would
then convey the real property to the Gentilloll
Gentillou Partnership. The Gentillon Partnership took

possession of the land in 1999 and has occupied it since. The Gentillon
Oentillon Partnership claims that it
has improved the land and farmed it since 1999. The deeds required by the contract appear to
---·--------have-net-been-prepared-nor-executed:----·--------··-------·--_______ .. ____ ·-------·---·------·--------have-net-been-prepared-nor-executed:--- -------------------.-- - ---'---"'--.-------- ---.---In September 2006.
2006, the Gentillons sold a portion of the property which the Gentillon

Partnership claims was subject to the contract and occupied by the Gentilloo
GentillOll Partnership to Craig

E. Peterson and Janice K. Peterson.
In September 2007, the Petersons filed a complaint against the Gentillon Partnership,
seeking to take possession of the land and quiet title on the property.
OPINION, DEClSION,
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In October 2007, the Gentillon Partnership filed a counterclaim and third-party
complaint. The partnership's third-party complaint seeks damages from the Oentillons for breach
of contract.
The Oentillons have raised the affirmative defense of statute of limitations, arguing that
the statute prohibits the Gentillon Partnership from bringing suit.

In July 2008, the Gentillon Partnership filed this Motion for Partial Summary Judgment,
seeking summary judgment against the Oentillons'
Oentlions' affirmative defense based on the statute of

limitations.
The motion came up for hearing on November 17.2008.
17, 2008. At that time, counsel for the
Gentillon Partnership argued the new theory that the statute of limitations did not apply because

it was tolled by the creation of a constructive trust. The court provided the parties with additional
time for briefing

on the issue and w.ould take the matter under advisement after receiving all the

issue,
briefing on the issue.

On December 10,
la, 2008, the Oentillon
Gentillon Partnership filed this Motion 10
to Amend pleadings
to include the allegation of the imposition of resulting trust That motion came up for hearing on

January 23, 2009. After hearing argument from counsel for the Oentillon
Gentillon Partnership the court
took the motion under advisement.
After considering the Court's file, pleadings, depositions, admissions, affidavits, and the
argument of counsel, the Court renders the following opinion.
II.
MOTION TO AMEND

Plaintiffs request leave of the court to amend their complaint to allege the imposition of a
resulting trust.
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A. Standard of Review
Requests for leave to amend a complaint are governed by Idaho Rules of Civil Procedure,

lS(a),
5(a), which states:
Rule 1
"A party may amend the party's pleading onCe
onc'e as a matter of course at any
time before a responsive pleading is served cr.,
or,, if the pleading is one to which no
responsive pleading is permitted and the action has not been placed upon the trial
calendar, the party may so amend it at any time within twenty (20) days after it is

served. Otherwise a party may amend a pleading
pleadJng only by leave of court or by
written consent of the adverse partyj
party; and leave shall be freely given when
justice so requires, and the co'lu1
co"Lui may make such order for the payment of costs as
it deems proper. A party shall plead in response to an amended pleading within
the time remaining for response to the original pleading or within ten (10)
(1 0) days
after service of
oftbe
the amended pleading, whichever period may be the longer, unless
the court otherwise orders." [Emphasis on relevant passage added.]
The decision to grant or deny a request for leave to amend a complaint rests squarely

within the sound discretion of the trial court. Carl H Christensen Family Trust v. Christensen,
133 Idaho 866, 871,993
871, 993 P.2d 1197, 1202 (1999). 'See also, Hines v. Hines, 129 Idaho 847, 853,
934 P.2d 20,26
20, 26 (1997) and Cookv. State ofldo.ho,
o/Ido.ho, Dept. ofTransportation,
a/Transportation, 133 Idaho 288, 985
However, district courts should favor liberal grants ofleave to amend.a
amend .a
P.2d 1150, 1158 (1999). However.

complaint. Wickstrom v. North Idaho College, 111
III Idaho 450, 725 P.2d 155 (1986).
In determining whether an amended complaint should be allowed, the court may consider
claim proposed to be inserted into the case by the amended complaint states a
whether the new claim.

__

__

valid cause of action. Potlatch Corp. v. Beloit Corp., 132 Idaho 712, 714, 979 P.2d 114, 116

.. _--_._-----------_.
._.._ - ·-·-·--··----·-------------·--·-··---

..
. -.-.

(1999). A trial court properly refuses permission to amend a complaint when the recor4 contains

no allegations that, if proven, would entitle the

p~

to the relief claimed. Black Canyon

Racquetball Club, Inc. v. Idaho First Nat'!
Nat'l Bank, 119 Idaho 171, 804 P .2d 900 (1991).

The decision to grant or refuse permission to amend a complaint is left to the sound
discretion of the district court and will not be disturbed on appeal absent an ahuse
abuse of discretion.
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Hines v. Hines, 129 Idaho 847,934
847. 934 P.2d 20 (1997). ..
The trial court's soWid
sOWld discretion is sustained by satisfying three elements: 1) a correct

perception that the issue is one of discretion; 2) action within the boundaries of discretion and
consistent with legal standards applicable to the determination of relief; and 3) the exercise of
reason in reaching a decision. Cook v. State 0/
of Idaho, Dept. of
Transportation, 133 Idaho 288,
o/Transportation,
985 P.2d 1150,1158.

B. Analysis
Plaintiffs argue that their motion to amend is appropriate here because it allows them to
accurately present their case against Defendants and because doing so would not prejudice
Defendants.

When considering IRep
15(a)> the Idaho Supreme Court has adopted the United States
IRCP 15(a»
Supreme Court's reasoning when interpreting the comparable federal rule:

In the absence of any apparent or declared reason--such as undue delay, bad faith
or dilatory motive on the part of the movant, repeated failure to cure deficiencies
by amendment previously allowed, undue prejudice to the opposing party by
ofthe
the amendment,
amendment. futility of amendment.
amendment, etc.-the leave
virtue of allowance of
sought should, as the rules require, be freely given.
Smith v. Great Basin Grain Co., 98 Idaho 266, 272 (1977)(quoting Fornan
Foman v. Davis, 371

u.s.

178, 182 (1962).
(1962)).
U.S. 178,182

It is notable that Plaintiffs moved to amend their complaint well over a year after filing
.._--------_
___ _______
--------------·---··-----------------------·_________ __
..-- -- -··----------•.. _---------- ...... --------------.--.. --------------.-.-------- ,------------_.....

~~--

_..,..

their original third-party complaint. However, the amount of time that passes between the
original filing and the motion to amend is not decisive. Carl H. Christensen Family Trust v.

Christensen, 133 Idaho at 871 (citing Clarkv. Olsen, 110 Idaho 323,324-26 (1997).
(1997)).
Plaintiffs filed their motion to amend on December 10, 2008 and the hearing for the

18> 2009. This issue was
motion was held on January 23,2009.
23, 2009. This trial is scheduled for March 18)
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not raised until after briefing for Plaintiffs' summary judgment motion had been filed and
argued. At the November 17,2008
17, 2008 hearing, Plaintiffs first presented the argument that there may
have been a constructive trust. In order to avoid undue prejudice, the court allowed the parties
additional time for briefmg on the issue of constructive trust. However, Plaintiffs presented
briefing on-and now request leave to amend to allege-a resulting trus~ an entirely separate
equitable remedy from constructive trust.

Granting Plaintiffs' motion to amend at this late date a few weeks before trial would
unduly prejudice Defendants. Plaintiffs proceeded under a theory of breach of contract for over a
year, and then presented an alternative theory of constructive trust. Now, at this late date,
Plaintiffs present yet another theory.
theory, wholly separate from those presented throughout the course
of discovery and at all previous arguments and hearings. In addition to the obvious burden that
introducing a new cause of action presents to the parties, this case is well past the discovery
phase.

lS(a) provides that the court should freely grant leave to amend where
IRCP 15(a)
Though IRep
justice requires, the court is to exercise its discretion in making the determination of where

justice requires leave to amend. Here, justice does not require leave to amend, but rather requires
the court to prevent Defendants from being unduly prejudiced from defending a new.
new, separate
cause of action.

II.
MOTION FOR SUMMARY JUDGMENT
Plaintiffs argue that the court should grant'
grant· summary judgment against Defendants'
affirmative defense of statute of limitations.
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A. Standard of Review
Rule 56(c),
56(c), Idaho Rules of Civil Procedure, provides that "summary judgment shall be
granted forthwith if the pleadings, depositions, and admissions on file, together with the
affidavits, if any, show that there is no genuine issue as to any material fact and that the moving
party is entitled to a judgment as a matier
matter oflaw." DBSUTRI V v. Bender, 130 Idaho 796, 801

Enumclaw Ins. Co. v. Roberts,.
Roberts,-128
232,234
(1996)).
(1997) (citing Mutua/ of
a/Enumclaw
128 Idaho 232,
234 (1996».
When assessing the motion for summary judgment, all controverted facts are to be
liberally construed in favor of the nonmoving party. Furthermore, the trial court must draw all
reasonable inferences in favor of the party resisting the motion. Litz v. Robinson,
Robinson. 131 Idaho 282,
283 (Ct.App.1998) citing G &
& M Farms v. Funk Irrigation Co.;119
Co,,. 119 Idaho 514.
514,517
517 (1991) and

Sanders v. Kuna Joint School Dist., 125 Idaho 872, 874 (Ct.App.1994).
(Ct.App.l994). If reasonable people
could reach different conclusions based on the evidence, the inotion must be denied. Farm

Credit Bank of Spokane v. Stevenson, 125 Idaho 270, 272 (1994); Olsen v. J.A. Freeman Co.,
117 Idaho 706, 720 (1990). However, when-as here-an action will be tried before the court

without a jury, the trial court as the trier of fact is entitled to arrive at the most probable
inferences based upon the 1.mdisputed
l.mdisputed evidence properly before it and grant the summary
judgment despite the possibility of conflicting inferences. Shawver v. Huckleberry Estates,

L.L.C., 140 Idaho 354, 360-61 (2004).

__ __

.. _-_.
.. _.
._--_._-- - - - ------·---------_._---··---·--··-·--·----·--Entry of summary judgment is mandated, after adequate time for discovery and upon

motion, against a party who fails to make a showing sufficient to establish the existence of an
element essential to that party's case, and on which that party will bear the burden of pIoof
pxoof at
trial. Dunnickv,
Dunnickv. Elder, 126 Idaho 308,311 (1994),
(1994). citing Celotex Corp. v. Catrett, 477U.S.
477 U.S. 317,
322-23 (1986).
(1986), In such a situation, there can be "no genuine issue as to any material fact," since
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a complete failure of proof concerning an essential element of the nonmoving party's case
necessarily renders all other facts immaterial.ld.
The burden of establishing the absence of a genuine issue of material fact rests with the

No.2,
2, 128 Idaho 714.
714,
party moving for summary judgment. Smith v. Meridian Joint School Dist. No.
719 (1996). The moving party must challenge
ehallenge in its motion and establish through evidence the

absence of any genuine issue of material fact on an element of the non-moving party's case: Id
Tf the moving party fails to challenge an element or fails to present evidence establishing the
If

absence of a genuine issue of material fact on that element, the burden does not shift to the nonmoving party, and the non-moving party is not required to respond with supporting evidence. Id
Where the evidentiary facts are undisputed, and where only one 1·easonable
l'easonable inference can be

drawn from those facts,
facts. the court may draw the inference even though it is adverse to the party
agaiiist
agaiIist whom summary judgment is entered. Christensen v. Idaho Land Developers.
Developers, Inc., 104
Idaho 458 (Ct.App.1983).
B. Analysis
B.Analysis
Plaintiffs move for summary judgment on the issue of statute of limitations. Plaintiffs

argue that the statute of limitations did not run until Defendants executed the deed transferring
the property to the Petersons. In the alternative, Plaintiffs argue that the court should

acknowledge a resulting trust arising from Defendants' actions and that the statute of limitations
.----_._.._.-..-------_..........-------.------·-···---····-------·------------·-·-----------....,.._·-------··---··---·
_------.----_....- •.._-_.....- ...--- ...-----------_._._---------_......-..._---_ .. .. _--.
·-----·-··-·----------

_-_

should not begin to run until Defendants repudiated the trust by selling the property to the
Petersons.
Defendants argue the statute of limitations began running when the survey was completed
in 1999,
1999. Defendants request that the court grant summary judgment against Plaintiffs' claim for
breach of contract.

/
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Defendants also argue that Plaintiffs are prohibited from advancing their resulting trust
argument because it was not timely plead. Additi9nally, Defendants argue that a resulting trust
does not arise in this case because it was not the clear intention of the parties to create a trust.
The Idaho statute of limitations for actions arising from a written contract requires
plaintiffs to bring, within five years, "An action upon any contract, obligation or liability
founded upon an instrument of writing." I.e.
I. C. § 5-216.
Defenda11ts argue that the statute should begin to run from the time the survey mandated
Defend811ts
by the agreement was completed in January 1999. At that point, Defendants argue, Defendants
were'required
were· required to perform the exchange of deeds, which they failed to do. "The statute of
bee11: commenced."
commenced.''
limitations begins to run from the time when the acti.?n
aCti.?n might properly have beeD:

Hansbrough v. Standrod & Comp.,
Comp" 49 Idaho 216 (1930). Under this theory, any breach by
ofPlaintiffs,
Defendants occurred in January 1999 when they failed to execute the deeds in favor of
Plaintiffs.
and the statute of limitations should bar any claims filed from February 2004 onward. Plaintiffs
filed their third-party complaint in October 2007.
Plaintiffs argue that the statute of limitations should not begin to run until after
Defendants transferred the property to the Petersons in September 2006.
In Simons v. Simons, 134 Idaho 824, the Supreme Court agreed with the district court's

determination that the statute of limitations in that case began to run when the condition

__ -_

----------- -------·-----· - ------_.-...
_______ __________
_____..... _________
,.. .... _.. ______
......·---------_._-------_._----- ·".. _..... _____
_----..--_.__-------_ ..._____
_---- .......
.. _..... -·_.- ...... -- ........
_-- ·-----._----._....

.,_

.,...

,..

requiring the defendant to convey the property occurred.
In the case of Galvin v_ Appleby) 78 Idaho 457 (1956), defendants appealed a district
court decision allowing damages resulting from the purchase of houses which ended up being
destroyed because they encroached on the city street right of way. The defendants argued that

I.e.
I.C. §5-216 barred the plaintiffs' claim because five years had run from the time the contract had
OPlN10N,
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been completed. The Supreme Court upheld the district court's ruling, holding that the statute of
limitations did not run until the plaintiffs discovered the encroachment.
Plaintiffs~ay

argue that they discovered Defendants did not plan to honor the agreement

in September 2006, when Defendants sold the property to the Petersons, and the statute of

limitations should have run at that time.
Here, the breach of contract occurred when Defendants failed to exchange the deeds
following the survey in January 1999. Defendants' subsequent decision to convey the property to
the Petersons is not connected to the parties' 1998 contract.
Because the breach of contract occurred over five years before Plaintiffs filed their
complaint,
complaint. Plaintiffs' breach of contract claim is barred by the statute of limitations.

. In the alternative, Plaintiffs argue that the parties created a resulting trust and the statute
of limitations did not begin to run until Defendants repudiated the trust by selling the property to
the Petersons. The court has denied Plaintiffs' motion to amend to allege resulting trust.

Therefore, it is axiomatic that the court not consider Plaintiffs' allegations of resulting trust in
this motion for summary judgmenl.
judgment

'..... --.,._._-,- .-.-----.--.--..-----·-----·-------.._____ .______
. . _______ 0-_. ___ ------ ·--···-·----.__ ..._. ________
.. __.....·--·------__.______ _
--·-------·--·-----·-----··--

...... --..-·--·- ·-·-----·--·-- .
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IV,
IV.
CONCLUSION

Plaintifis' Motion to Amend is DENIED
Plaintiffs'
Plaintiffs' Motion for Partial Summary Judgment as to the Third-Party Defendants is

DENIED.
The court GRANTS summary judgment against Plaintiffs' claim against Third-Party
Defendants for breach of contract.

IT IS SO ORDERED.

~day

March, 2009.
Dated this _£day of March.

__

__

-_

_. -_ _._---_._

.. ··..- -_._-_
... _._.. . ··"- -...... . ..- .......
..... _---_._-._----------- _,
_....________
_.. _.- -··
_... ----..-- --··-··--------.-------,._.._-------.----_ ....··-·-·-··-·
_.... _.. --··-···
.. _.... -·-----·-··------·-·
.. _----_._.
--··--·-··- ...
-----·--·
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CERTIFICATE OF SERVICE
v4"~

cOITect copy of the
I hereby certify that on this ~ '3' - day of March, 2009, I served a true and COlTect
foregoing OPINION, DECISION, AND ORDER ON PLAINTIFFS' MOTION TO AMEND
AND PLAINTIFFS' MOTION FOR PARTIAL SUMMARY JUDGMENT AS upon the parties
listed below by mailing, with the correct postage thereon, or by causing the same to be delivered
to their courthouse boxes.

3--

Attorneys for Plaintiffs/Counterdefendants Petersons

Charles C. Just
Kipp L. Manwaring
Just Law Office
381 Shoup Ave.
P.O,
P.O. Box 50271
Idaho Falls, ID 83405
Attorney for Defendants/Counterclaimants/I'hird-Party
Defendants/Counterclaimantsll'hird-Party Plaintiffs Gentillon Partnenhip

Dwight E. Baker
Baker & Harris
266 West Bridge Street
Blackfoot, lD 83221
Blackfoot,lO
Attorney for Third-Party Defendants Gentillons

Gregory W. Moeller
Rigby Andrus & Moeller
P.O. Box 250
Rexburg, 10
ID 83440

Sara Staub
Clerk of the District Court
Bingham County, Idaho

___________.--------------hy-li}cl{/~
--------------hy--Jl:Kl{/~
. .·--.· .·. --.·--.. .,-._ .,------------

OPIl\TJ:ON, DECISION, AND ORDER ON PLAINTIFFS' MOTION FOR PARTIAL
OP!l\TJ:ON,
SUMMARY JUDGMENT AND MOTION TO AMEND
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03/~2009

13:35

#159 P.003/008

CHARLES C. JUST, ESQ. - ISB 1779
KIPP L. MANWARING, ESQ.ESQ. - ISB 3817
ruST LAW OFFICE
JUST
3 81 Shoup Avenue
381
A venue
P.O. Box 50271
Idaho Falls, Idaho 83405
Telephone: (208) 523-9106
Facsimile: (208) 523-9146
Attorneys for Plaintiffs

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
STATE OF IDAHO, COUNTY OF BINGHAM
CRAIG E. PETERSON and JANICE K.
PETERSON, husband and wife,

)
)
)
Plaintiffs,
)
)
vs.
VS.
)
)
WESLEY J. GENTILLON and CONNIE )
GENTILLON, husband and wife; LAMON )
M. GENTILLON and LORI FAYE )
GENTILLON, husband and wife, and ) ·Case
. Case No. CV-07-2306
JOHN DOES 1 THRU X,
)
)
MOTION AND MEMORANDUM FOR
Defendants.
) SUMMARY JUDGMENT

------------------------- )

)
WESLEY J. GENTILLON and CONNIE )
GENTILLON, husband and wife; LAMON )
M. GENTILLON and LORI FAYE )
GENTILLON, husband and wife,
)
)
Counterclaimants,
)
)
vs.
VS.
)
)
CRAIG E. PETERSON and JANICE K. )
PETERSON, husbat'ld and wife,
)
)
Counterdefendants.
)
)

Memorandlllll for SummalY
Summa1y Judgment -Page
Motion and MemorandlllIl
- Page 1
CV-07-2306

Peterson v. Gentillon
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In accordance with l.RCY.
I.RC.P. 56, Plaintiffs/Connterdefendan.ts;
Plaintiffs/Co:Unterdefendan.ts; Cniig E. Peterson and
IJanice
anice K. Peterson, husband and wife (petersons),
(Petersons), move the court for its order granting sUll1b1alY
sUU1b:laty

judgment on the issues: Poes
Does the Petersons'
Pei:ersons' paramounttitle to the subject property entitle them
to judgment quieting title as a matter of law?; f)oesthemnning
Does the running of the stCitUteof
st(lfute of limitations bar
theDefendarits; WesleyT Gentillon and Connie Gentillou;husband
theDefendaritsjWesleyTGentillonandCOilnie
Gentillon; husband and wife"
wife, and Lamon .M.
Gentillon
GentiIloll

and Lori
Lori Faye
FayeGentillo11;
Gentilloll; husband
husbanci audwife.(Gentillon
and wife. (Gentillon Parin.ersbip),
Partn.ersbip),cQunterclaim
counterclaim for

quiet title?; and Al;e the Petersons eiiiitled as a matter of law to summatyjudwent ejecting the
Gentillon Partnership fr()mth~
Gentilloll
fromth~ subject
subJect property? !ncluded
Jncluded in the issueonejectmerttfor
issue on ejectmertt for purposes
of summary
summru:yjudgment.is
judgment .is the related issu~ of trespass under
under.¢owit.3
·¢owit·) oflh¢
ofth¢ Petersons'·
Petersons'. Complaint;

This mo.tioni$
mo.tiorii$basedupon
based upon t~e pleaAmgJ ofrecordkdthe
o(record kd the affid~vitof
affid~vit of cOlmsefin
co1msefin support,
the.court'sd~cisiongi-<in:til1g.
court's d~cision gt<inting·stirilli1al}r.judgil1ent
sti:inlllarY: judgIllent to •.. Marcel··
Marcel·.
including the.

and Doris·
Doris• GentilIon
Gentillon

declaring the statute.
statute •6fliirihation
of liirihation b<trs
b<trsthe
the Gel1tiliol1
GeIltiliollPartll~~shipfrom:
Partn~~ship from• asserting acolitiac1:right
a cotitiac1:right to
the subject property.
Recitation of facts

1s
IS

unnecessary gIVen
giVen the Court's familiarity with the pertinent

underlying facts.
STANDARD
"Summary judgment is proper when 'the pleadings,depositions,
pleadings, depositions, and admissions'
admissions· on file,
together with the affidavits, if any, show that there is no genuine issue as to any material fact and
that the moving party is entitled to judgment as a matter of law.'"
law. '" Robison v. Bateman-Hall,

Inc., 139 Idaho 207, 209, 76 P.3d 951,953
951, 953 (2003) citing LR.C.P. 56(
56(c).
c).

ARGUMENT
Quiet Title
In quiet title actions, the plaintiff "asserts his

0'Nll
O'Nll

estate and declares generally that the

defendant claims some estate in the land, without defining it, and avers that the claim is without
foundation, and calls on the defendant to set forth the nature of his claim, so that it may be
determined by decree." Dickerson v. Brewster, 88 Idaho 330, 336, 399 P.2d 407, 410 (1965)

quoting BLACK'S LAW DICTIONARY 51 (4th ed.l951).
ed.1951). Once the parties have set forth the
dete1mine the ownership rights of the
bases of their respective claims, the trial court must then detelmine
parties based on the facts involved. "In making this dete~ation, the district court should
examine the facts by applying relevant
releva11t legal principles and theories that de:fme the property
rights of the parties." Drew v. Sorensen, 133 Idaho 534, 541, 989 P.2d 276 (1999); Loomis v.

Union Pacific Railroad Co., 97 Idaho 341, 544 P.2d 299 (1975); I.e.
I. C. § 6-401.
Motion and Memorandum for Summary Judgment - Page 2
CV-07-2306
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All underlying facts relevant to the claim of quiet title are undisputed. The Petersons
claim title to the subject property by virtue of the warranty deed delivered to them by Marcel and
Doris Gentillon as part of a purchase and sale tranSaction.
tran.Saction. The Gentillon Partnership asserts
interest in the subject property based upon the unrecorded contract between Marcel and Doris
Gentillon and the Gentillon Partnership. (Answer and Counterclaim).
In accordance with the summary judgment granted to Marcel and Doris Gentillon on the
statute of limitations, the Gentillon Partnership has no enforceable claim to the subject property.
The Petersons' title is paramount to any claml
clain1 of title or interest alleged by the Gentillon

Partnership.
Accordingly, the Petersons are entitled as a matter of law to judgment quieting in their
name title to the subject property free of any claims, rights, or interests of the Ge!ltillon
Partnership. The Petersons have set forth in their Complaint a complete legal description of the
subject property enabling the court to enter a decree quieting title in said property.

Ejectment
An action for ejectment requires proof of (1) ownership, (2) possession or occupancy by
the defendants, and (3) refusal of the defendants to surrender possession. Ada County Highway

District v. Total Success Investments, LLC, 145 Idaho 360, 179 P.3d 323 (2008).
Unquestionably, the Petersons are the O\VIlers
o\VD.ers of the subject property.

The Gentillon

Partnership ha<; occupied or possessed a portion of the subject property. In response to the
Petersons' Complaint, the Gentillon Partnership has refused to surrender its possession,
contending it had a right to use or occupy the subject property based upon the unrecorded
contract with Marcel and Doris Gentillon.
There are no genuine issues of material fact. As a matter of law, the cOUli
comi can determine
that the Petersons are entitled to judgment ejecting the Gentilloll
Gentillon Partnership from any
occupancy, use or possession of the subject property.
Trespass
A judgment of ejectment would, necessarily, be a determination 6fthe
bithe Petersons' trespass

claim. For purposes of summary judgment, in the event the court grants the Petersons' motion
for summary judgment as outlined above, the Petersons would withdraw their claim for damages
arising from any trespass.

Motion and Memorandum for Summary Judgment ~
~Page
Page 3
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CONCLUSION
TI1e statute of limitations bars the Gentillon Partnership from asserting its claim of
oftitle
TIle
title to
and interest in the subject property. As a matter of law, the Petersons are entitled to summary
judgment quieting in th~ir name title to the subject property free of any adverse claims of the
Gentillon Partnership and ejecting the Partnership from the subject property.
Oral argument is requested.

-2-

DATED this -2_ day of

TIJST LA
LAW
W OFFICE

~~
~~~
.·

KlPP L. MANWARING, ESQ.
Attorney for the Plaintiffs

CERTIFICATE OF MAILING

I HEREBY CERTIFY that on the

q% day of
9%

1'{\S){'~~
N\.Sl{'~~

, 2009,·a true and correct
.· ,2009,·a

copy of the MOTION AND MEMORANDM FOR SUMMARY JUDGl'v1ENT
JUDGl'vffiNT was served upon
the person or persons named below, in the maImer
mru:mer indicated.
Dwight E. Baker
BAKER&HARRIS
BAKER
& HARRIS
PO Box 577
Blackfoot, ID 83221-0577
Gregory W. Moeller
RlGBY,
RJGBY, ANDRUS &
PO Box 250
Rexburg, ID 83440-0250

U Hand Delivered
U Overnight Delivery

£Xl
£X! U.S. Mail, Postage Prepaid
KJFax
KJFax
MOELLER,

CHTD.

U Hand Delivered
U Overnight Delivery
Q(l
Q(I U.S. Mail, Postage Prepaid

00
lXJFax
Fax

Timberlake, Legal Assistant
wOffice

Motion and Memorandum for Summary Judgment
judgment - Page 4
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Dwight E. Baker
BAKER & HARRIS
266 West Bridge Street
Blackfoot, Idaho 83221
Telephone: (208) 785-2310
Facsimile: (208) 785-6749
E-Mail: debaker@bakerharrislaw.com
Idaho State Bar No. 1350
Attorneys for Defendants
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BINGHAM
JANICEK.
K.
CRAIG E. PETERSON and JANICE
PETERSON, husband and wife,

Case No. CV-2007-2306

Plaintiffs,

v.
WESLEY J. GENTILLON and CONNIE
GENTILLON, husband and wife; LAMON
M. GENTILLON and LORI F
FAYE
AYE
GENTILLON, husband and wife, and JOHN
DOES 1 THRU X,

AFFIDAVIT OF DWIGHT E.
BAKER IN SUPPORT OF
COUNTER MOTION FOR
SUMMARY JUDGMENT AS TO
PLAINTIFFS

Defendants.
WESLEY J. GENTILLON and CONNIE
GENTILLON, husband and wife; LAMON
M. GENTILLON and LORI F
FAYE
AYE
GENTILLON,
Counterclaimants,
Counterc1aimants,
v.
CRAIG E. PETERSON and JANICE
JANICEK.
K.
PETERSON, husband and wife, and JOHN
DOES 1 THRU X,
Counterdefendants.

AFFIDAVIT OF DWIGHT E. BAKER IN SUPPORT OF COUNTER MOTION FOR
SUMMARY JUDGMENT AS TO PLAINTIFFSPLAINTIFFS - 1

265

WESLEY J. GENTILLON and CONNIE
GENTILLON, husband and wife; LAMON
M. GENTILLON and LORI FAYE
GENTILLON,
Third Party Plaintiffs,
v.
MARCEL GENTILLON and DORIS
GENTILLON, husband and wife, and SCOTT
GENTILLON and TRACY GENTILLON,
husband and wife,
Third Party Defendants
STATE OF IDAHO )
: ss.
County of Bingham )
Dwight E. Baker, being first duly sworn, deposes and says:
1.

That he is now and at all times material herein has been the attorney for the
Defendants/Counterclaimants/Third Party Plaintiffs, Wesley J. Gentillon, Connie Gentillon,
Defendants/Counterc1aimants/Third
Lamon M. Gentillon and Lori Faye Gentillon.

2.

That attached to this affidavit as Exhibit A is a true and correct copy of the Contract dated
December 18, 1998.

3.

That attached to this affidavit as Exhibit B is a true and correct copyofthe
copy of the survey reflecting
the new south boundary line.

4.

That I have read the foregoing affidavit, know the contents thereof and verily believe the
same to be true.

AFFIDAVIT OF DWIGHT E. BAKER IN SUPPORT OF COUNTER MOTION FOR
SUMMARY JUDGMENT AS TO PLAINTIFFSPLAINTIFFS - 2
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FURTHER your affiant saith not.

fkil~_l'ttW
/kiI~~ttW

Dwight E. Baker

267

CERTIFICATE OF SERVICE
I certify that on this 201thh day of March, 2009, I served a true and correct copy of the
following-described document on the person( s) listed below by the method indicated.
Document Served:

Person(s) Served:

AFFIDAVIT OF DWIGHT E. BAKER IN SUPPORT OF COUNTER
MOTION FOR SUMMARY JUDGMENT AS TO PLAINTIFFS
Kipp L. Manwaring
MANWARING LAW OFFICE, PA
PO Box 50271
Idaho Falls, ID 83405
Attorney for Craig E. and Janice
JaniceK.
K.
Peterson

(./)Mail
(./)
Mail

Gregory W. Moeller
RIGBY ANDRUS & MOELLER
POBox 250
Rexburg, ID 83440
Fax Number - 356-0768
Attorney for Marcel Gentil/on,
Gentillon, Doris
Gentil/on and Scott Gentillon

(./)Mail
(./)
Mail

Honorable Jon J. Shindurling
Bonneville County Courthouse
605 N. Capital Avenue
Idaho Falls, ID 83402
Bonneville County Chambers

(./)Mail
(./)
Mail

AFFIDAVIT OF DWIGHT E. BAKER IN SUPPORT OF COUNTER MOTION FOR
SUMMARY JUDGMENT AS TO PLAINTIFFSPLAINTIFFS - 4
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PROPERJY AND OPTION
AGREEMENT FOR ExCHANGE
exCHANGE OF PROPER:rY
This agreement is made and entered into this

__,_
-I-

.1l day of December.
December, 1998.
1998, by and
.Ll

between Marcel J.
J_ Gentillon and Doris J.
J_ Gentillon, husband and wife, of 900 North 500 East.,

Rrth, Idaho 83236 (herein
{herein referred to as''Marcer') and Wesley J.
J_ Gentillon and Connie
Gentillon, husband and wife and Lamon
lamon M. Gentinon
GentiHon and Lori Faye Gentillon, husband and
wire, as tenants in common between the communities, with a mailing address of 790 North,
North. 450
East, Firth, Idaho, 83236 hereinafter referred to as 'Wes and Mont"

RECITALS
Exhibit A. attached hereto and incorporated herein by reference, is a copy ot.the

s.

assessor's map for the NEquarter of Section 24, T.1 S. R36 E.B.M.
E.B.M, and part of the NW
quarter of Section 19.
19, T. 1 S., R 37 EB.M., Bingham County, Idaho.
Marcel is the owner of
ofthe
the parcel marked T-10032 (Marcel's Home Pla~)
Pia~} and lot 16
rMarcers
rMarceI's R"lparian
R"q>arian Lands")
lands") in Section 24 shown on Exhibit A.
mafk:ed the Scott Parcel'consisting
ParceJ·oonsisting of the NW114NE1/4
NW1/4NE1/4 ("Scott's
Scott owns property maIk:ed

Farm") and lot 1 in Section 24 as well as T-5548.
Wes and Mont desire to purchase Scotrs Farm from Scott if they are able
abfe to put a
center pivot irrigation system on it and Scott desires to self it if he can retain part of

NW1/4NE1/4 as market on Exhibit A
NW114NE1/4
Marcel is the father of Scott Gentillon and desires to assist Scott in being able sell to

--'--"11-'--"-

Wes and Mont and to exchange his Riparian land for part Of Scott's lot
Lot 1.
1, Sec. 19.
. "Pivot" herein means a center pivot irrigation system with an end gun but without a
"comer catcher," in the manner marked on Exhibit A designed for 1he
'the most effective coverage.
coverage_
Dcomer
"Survey" means a survey by Arrow land Survey,
Survey. to be paid for by

Scott

,WITNESSETH
.WITNESSETH

In consideration of the mutual covenants and agreements herein contained,
contained. the parties
agree as follows:
1.

Water Delivery.
Delivery_ Wes and Mont grant a personal right to Marcel not running with

the land to inigate their resid~ntial lawn and gamen
gan:.fen from Wes and Monfs irrigation system. and
to grant to Marcel a personal right not running with the land, to irrigate Marcel's agricultural.
-. . .
property from their irrigation pipeline so long as the inigation ~ done by standard sprinkler -..
AG~FOR
ExCHAI'IGIE OF PitOPERlY AND OPlION
0PliON
AG~FORExCHA"GeoFPiWpER1Y

EXIDBIT
EXIllBIT A
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.
inigation practices in accordance with the Wes and Monfs irrigation schedule.
.

2.

Marcel agrees to exchange Marcefs
Marcers Riparian land for part of the Scott's lot 1 .·

property but agrees to convey to Wes and Mont that portion south of the south line of Parcel
T10032 extended and any adjustment required under paragraph 4 when a survey is obtained.
3.

Marcel agrees to exchange with Wes and Mont the land from the SW comer of

T -10032 necessary to install a Pivot for irrigation of Scott's Farm for land east of the pivot
T-1 0032, least disruptive to farming patterns on the retained portion of
contiguous to Parcel T-10032,
Scotfs Farm. Wes and Mont will pay for the Survey to obtain the legal descriptions for the land
Scott's

1I

to be exchanged"

X( \he~k>
lhe~k>a=~:"7.:::==w:::::;::~o:::
cJ,(
a=~:"7.::==W:::=;::~O:::
~
(b~ ~oving
\

south boundary in lot,1

a·line parallel to the south line ofT-10032 north or south) so
a'line

that the farmable acreage in Marcel's retained portion of lot 1 equals the fannabIe
fannable acreage in
Section 16.
5.

Option to Buy Back. Wes and Mont give and grant to Scott and Scott only, the

exclusive. personal option to purchase the option property descnbed on Exhibit A for a
purchase price of $2000.00 within 5 years from the date hereof by giving written notice to Buyer
and to be closed within two months after receipt of notice. The purchase price shall
shaD be
$2,000.00 which shall
shaD be paid in cash at closing. The exact description of tha
the property shall be
agreed to by the parties at the time the option is exercised but shall have 320 feet frontage on
West River Road (SSO
{550 East) directly south of the southwest co~er of SeUe(s present property
and shall·be taken from the portion of the Property adjacent to Sel'e(s
Seller's retained property that
would not be irrigated by a center pivot irrigation system (without a comer system) optimally
designed to irrigate the Property purchased as shown on Exhibit A Seller shall provided a
survey of the description of the option property and a standard form deed of conveyance.
6.

Execution of Document Each party agrees to cooperate in good faith to car.ry

out the purposes and affects of this agreement, and to execute all documents reasonably
required to effectuate the agreements contained herein.
7.

of the
Binding Effect This agreement shall be binding and inure to the benefit oftha

parties hereto, their respective successors and assigns.
B.
S.

Governing law. This agreement shall be governed by the laws of the State of.

9.

Attorney's Fees. In the event of any action being necessary to enforce any of

Idaho.

the terms hereof, arising from the breach of any provision hereof.
hereof, the prevailing party shall be

AGREEMENT FOR ExCHANGE
ExCHAI'llGE of
oF PROPERTY
PROPERlY ANI) OPTION

PAGE_~lQlPAGE-~101_

270

.

.•
,

...
. ".

entitled to receive from the other, all costs and expenses, including reasonable attorney's fees,

incurred by the prevailing party, whether or not such claim is litigated,
litigated. and including fees in
bankruptcy court or fees on appeal.

''Sco!l"
''Sco!I''

~

~
-.
_.
.
'

~u_r~2
~U-r~2

Doris J. GerifillOn
GerifiiiOn'>

STATE OF IDAHO

)
} SSe
ss.

County of Bonneville

)

tz!!L
fzi!L

·, On the
day of December.
December, 1998, before me,
me. Michelle Cain.
Cain, the undersigned
ScoTT M. AND TRAcy
TRAcY M.
Notary Public in and for the State of Idaho, personally appeared SCOTT
GENTILLON known to me to be the persons whose names are subscribed to the within
instrument, and acknowledged to me that they.executed ~e same.

r

{SEAl}
{SEAl} ."

~.jj:...Ll..!::(,(J.a:lJ4=-_-=~--=:...._____
~·jj:...Ll..!::(,(J.a:u=---=~--=;__-----

Notary Public for State of Idaho
Residing at Idaho Falls
., My Commission Expires: August 1, 2000
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STATE OF IDAHO
County of Bonneville

}
) ss.
)

.lf1!:_
.1f1!:....

On the
day of December.
December, 1998, before me, Michelle Cain, the undersigned
GENTILLON AND
Notary Public in and for the State of Idaho, personally appeared WESLEY J. GENl1LLON
CONNIE GENTJLLON
GENTILLON known to me to be the perSons whose names are subscribed to the within
instrument, and acknowledged to me that they executed the same.

(SEAL)
Notary Public for State of Idaho
Residing at Idaho FaUs
My Commission Expires: August 1, 2000

STATE OF IDAHO

)

}ss.
County of Bonneville

)

On the
the~
~ day of December, 1998, before me, Michelle Cain,
Cain. the undersigned
Notary Public in and for the State of Idaho, personaUy appeared LAMON M.
NJ. GEN11LLON AND LoRI
FAYE GENl1LLON
GENTILLON known to me to be the persons whose names are subscribed to the within
instrument. and acknowledged to me that they executed the same.

J/rJ,i? t1S
JlrJd?

{SEAL)
{SEAL}

Notary Public for State of Idaho
Residing at Idaho Falls
My Commission,Expires:
Commission.Expires: August 1, 2000

STATE OF IDAHO
County of Bonneville

)
) ss.
)

-I$-!!\.
-1$-!!\.

On the
day of December.
December, 1998, before me, MicheUe Gain,
cain, the undersigned
Notary Public in and for the State of Idaho, personally appeared MARCEL J. GENilLLON
GENTlLLON AND
DORis
DORIS GENnLLON known to me to be the persons whose names are subscribed to the within
instrument, and acknowledged to me that they executed the same.

(SEAL)
Notary Public for State of Idaho
Falls
Residing at Idaho Fans
My Commission Expires: August 1, 2000
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Attorneys for Defendants
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BINGHAM
CRAIG E. PETERSON and JANICE K.
PETERSON, husband and wife,

Case No. CV-2007-2306

Plaintiffs,
MOTION FOR
RECONSIDERATION

v.
WESLEY J. GENTILLON and CONNIE
GENTILLON, husband and wife; LAMON
M. GENTILLON and LORI F
FAYE
AYE
GENTILLON, husband and wife, and JOHN
DOES 1 THRU X,
Defendants.
WESLEY J. GENTILLON and CONNIE
GENTILLON, husband and wife; LAMON
M. GENTILLON and LORI FAYE
FAYE
GENTILLON,
Counterclaimants,
Counterc1aimants,
V.
v.

CRAIG E. PETERSON and JANICE
JANICEK.
K.
PETERSON, husband and wife, and JOHN
DOES 1 THRU X,
Counterdefendants.
---------~--

MOTION FOR RECONSIDERATION
RECONSIDERATION-- 1
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WESLEY J. GENTILLON and CONNIE
GENTILLON, husband and wife; LAMON
M. GENTILLON and LORI FAYE
GENTILLON,
Third Party Plaintiffs,
v.
MARCEL GENTILLON and DORIS
GENTILLON, husband and wife, and SCOTT
GENTILLON and TRACY GENTILLON,
husband and wife,
Third Party Defendants
COME NOW, the Defendants Wesley J. Gentillon and Connie Gentillon, husband and wife,
and Lamon M. Gentillon and Lori Faye Gentillon, husband and wife (hereinafter "the Gentillon
Partnership"), and hereby moves the Court pursuant to IRCP 11(a)(2)
ll(a)(2) to reconsider its Opinion,
Decision, and Order on Plaintiff
Plaintiffss Motion to Amend Pleadings and Plaintiffs' Motion for Partial
Summary Judgment as to Third Party Defendants dated March 3, 2009, which Opinion denied the
filing of amended pleadings.
This Motion is supported by a Memorandum filed concurrently herewith.
DATED this 281thh day of April, 2009.
BAKER & HARRIS

(L;;~
ad~
DWigh~E.
d?RBaker
Baker
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CERTIFICATE OF SERVICE
1th
the followingofthe
I certify that on this 28 h day of April, 2009, I served a true and correct copy of
described document on the person(s) listed below by the method indicated.

Document Served:
Person(s) Served:

MOTION FOR RECONSIDERATION
Kipp L. Manwaring
MANWARING LAW OFFICE, PA
PO Box 50271
Idaho Falls, ID 83405
Attorney for Craig E. and JaniceK.
Janice K.
Peterson

(_.!')Mail
(wi)
Mail

Gregory W. Moeller
RIGBY ANDRUS & MOELLER
PO Box 250
Rexburg, ID 83440
Fax Number
Number-- 356-0768
Attorney for Marcel Gentillon, Doris
Gentillon and Scott Gentillon

(_.!')Mail
(wi)
Mail

Honorable Jon J. Shindurling
Bonneville County Courthouse
605 N. Capital Avenue
Idaho Falls, ID 83402
Bonneville County Chambers

(wi)
(_.!')Mail
Mail

~(daW

MOTION FOR RECONSIDERATION
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BINGHAM

CRAIG E. PETERSON and JANICE
JANICEK.
K.
PETERSON, husband and wife,
Plaintiffs,
v.

WESLEY J. GENTILLON and CONNIE
GENTILLON, husband and wife;
LAMON M. GENTILLON and LORI
FAYE GENTILLON, husband and wife,
and JOHN DOES 1 THRU X,
Defendants.

WESLEY J. GENTILLON and CONNIE
GENTILLON, husband and wife;
LAMON M. GENTILLON and LORI
FAYE
F
AYE GENTILLON, husband and wife,

Case No. CV-2007-2306
OPINION, DECISION, AND ORDER
ON PLAINTIFFS' MOTION FOR
SUMMARY JUDGMENT AND
DEFENDANTS' COUNTER MOTION
FOR SUMMARY JUDGMENT
FORSUMMARYJUDGMENT

FILED IN CHAMBERS
AT IDAHO FALLS
BONNEVILLE COUNTY

~~~o~tz~J~~J. 1~~g~ING
~~~o~tz\J~~J·I~~g~ING

g:~~~
nME
8:~~~
I. 'b 0h~
DEPUTY CLERK~:
CLERK~= !.

Counterclaimants,

v.
CRAIG E. PETERSON and JANICEK.
JANICE K.
PETERSON, husband and wife,
Counterdefendants.
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WESLEY J. GENTILLON and CONNIE
GENTILLON, husband and wife;
LAMON M. GENTILLON and LORI
FAYE GENTILLON, husband and wife,
Third-Party Plaintiffs,
v.

MARCEL GENTILLON and DORIS
GENTILLON, husband and wife, and
SCOTT GENTILLON and TRACY
GENTILLON, husband and wife,
Third-Party Defendants.

I.

FACTUALANDPROCEDURALBACKGROUND
FACTUAL AND PROCEDURAL BACKGROUND
In December 1998, Marcel and Doris Gentillon (the Gentillons) entered into an
agreement with the Gentillon Partnership, which comprised Wesley 1.
J. Gentillon and Connie
Gentillon, along with Lamon M. Gentillon and Lori Faye Gentillon. The agreement called for a
survey of the subject land and for the Gentillon Partnership to pay the Gentillons, who would
then convey the real property to the Gentillon Partnership. The Gentillon Partnership took
possession of the land in 1999 and has occupied it since. The Gentillon Partnership claims that it
has improved the land and farmed it since 1999. The deeds required by the contract appear to
have not been prepared nor executed.
In September 2006, the Gentillons sold a portion of the property which the Gentillon
Partnership claims was subject to the contract and occupied by the Gentillon Partnership to Craig
E. Peterson and Janice
JaniceK.
K. Peterson.
In September 2007, the Petersons filed a complaint against the Gentillon Partnership,
seeking to take possession of the land and quiet title on the property.
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In October 2007, the Gentillon Partnership filed a counterclaim and third-party
complaint. The partnership's third-party complaint seeks damages from the Gentillons for breach
of contract.
On March 2, 2009, this court issued a decision denying the Gentillon Partnership's
motions for summary judgment. The court also granted summary judgment against the
Partnership's contract claim against the Petersons on the grounds that the claim is barred by the
statute of limitations.
On March 9, 2009, the Petersons filed a motion for summary judgment on the issues of
quieting title and ejectment. On March 20, 2009 the Partnership filed a motion for counter
summary judgment, arguing that the Petersons are not bona fide purchasers of the disputed
property.
9, 2009. After considering the
The motions came up for hearing before the court on April
April9,
Court's file, pleadings, depositions, admissions, affidavits, and the argument of counsel, the
Court renders the following opinion.

II.
MOTION FOR SUMMARY JUDGMENT
The Petersons argue that the court should grant summary judgment in favor of their
claims of quiet title and ejectment, and against the Partnership's claim of quiet title. The
Partnership argues that summary judgment on those issues is inappropriate and that the court
should grant summary judgment determining that the Petersons are not bona fide purchasers.
A. Standard of Review

Rule 56(c), Idaho Rules of Civil Procedure, provides that "summary judgment shall be
granted forthwith if the pleadings, depositions, and admissions on file, together with the
affidavits, if any, show that there is no genuine issue as to any material fact and that the moving
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party is entitled to a judgment as a matter of law." DBSIITRI V v. Bender, 130 Idaho 796, 801
(1997) (citing Mutual of Enumclaw Ins. Co. v. Roberts, 128 Idaho 232, 234 (1996)).
When assessing the motion for summary judgment, all controverted facts are to be
liberally construed in favor of the nonmoving party.

Furthermore, the trial court must draw all

reasonable inferences in favor of the party resisting the motion. Litz v. Robinson, 131 Idaho 282,
283 (Ct.App.l998) citing G & M Farms v. Funk Irrigation Co., 119 Idaho 514, 517 (1991) and
Sanders v. Kuna Joint School Dist., 125 Idaho 872, 874 (Ct.App.l994). If reasonable people

could reach different conclusions based on the evidence, the motion must be denied. Farm
Credit Bank of Spokane v. Stevenson, 125 Idaho 270, 272 (1994); Olsen v. JA. Freeman Co.,

117 Idaho 706, 720 (1990).
Entry of summary judgment is mandated, after adequate time for discovery and upon
motion, against a party who fails to make a showing sufficient to establish the existence of an
element essential to that party's case, and on which that party will bear the burden of proof at
trial. Dunnick v. Elder, 126 Idaho 308, 311 (1994), citing Celotex Corp. v. Catrett, 477 U.S. 317,
322-23 (1986). In such a situation, there can be "no genuine issue as to any material fact," since
a complete failure of proof concerning an essential element of the nonmoving party's case
necessarily renders all other facts immaterial. !d.
Id.
The burden of establishing the absence of a genuine issue of material fact rests with the
party moving for summary judgment. Smith v. Meridian Joint School Dist. No.
No.2,
2, 128 Idaho 714,
719 (1996). The moving party must challenge in its motion and establish through evidence the
absence of any genuine issue of material fact on an element of the non-moving party's case. !d.
Id.
If the moving party fails to challenge an element or fails to present evidence establishing the
absence of a genuine issue of material fact on that element, the burden does not shift to the non-
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moving party, and the non-moving party is not required to respond with supporting evidence. Id
Where the evidentiary facts are undisputed, and where only one reasonable inference can be
drawn from those facts, the court may draw the inference even though it is adverse to the party
against whom summary judgment is entered. Christensen v. Idaho Land Developers, Inc., 104
Idaho 458 (Ct.App.l983).
B. Analysis
Bona Fide Purchasers

The Partnership argues that the Petersons are not bona fide purchasers. The Partnership
also argues that if the Petersons are not bona fide purchasers then the Petersons' summary
judgment motion must fail. The Petersons previously filed a motion for summary judgment on
this issue, seeking an order that the Petersons were bona fide purchasers. The court denied the
Petersons' motion without opinion from the bench at the November 17,2008
17, 2008 hearing.
A bona fide purchaser is one who acquires a title "in good faith, and for valuable
consideration." I.C. § 55-606. Generally, "a bona fide purchaser prevails against all adverse
claimants, including the true owner." Oglive v. Idaho Bank & Trust Co., 99 Idaho 361 (1978).
The Idaho Supreme Court has said "that one cannot be a good faith purchaser or encumbrancer
when a reasonable investigation of the property would have revealed the existence of the
218, 221 (1974). And the "general
conflicting claim in question." Langroise v. Becker, 96 Idaho 218,221
rule is that one purchasing property is put on notice as to any claim of title or right of possession
which a reasonable investigation would reveal." Duff v. Seubert, 110 Idaho 865, 870 (1985).
Inquiry notice is "whatever is notice enough to excite the attention of a man of ordinary prudence
and prompt him to further inquiry, amounts to notice of all such facts as a reasonable
investigation would disclose." Hill v. Federal Land Bank, 59 Idaho 136, 141 (1938).
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Here, there is no dispute that the Petersons received title through "valuable conveyance."
Rather, the Partnership contends that the Petersons did not take title to the subject property in
good faith.
The Partnership contends that a circular irrigation system transverses the subject
property, that the subject property was prepared for crops at the time of the Petersons' purchase,
and that the subject property was marked by a fence and survey stakes at the time of the sale. In
his July 23, 2008 deposition, Craig Peterson acknowledges that he was aware there was a
circular irrigation system on the land next to the house. Mr. Peterson also acknowledges that he
was aware of a single-line fence on the property, that he saw a survey marker on the property,
and that potatoes had been planted on the property. Mr. Peterson testified that it was his
understanding that Marcel Gentillon had granted an easement to the Partnership to farm the land.
In his July 23, 2008 deposition, Marcel Gentillon testified that he told Mr. Peterson that
the Partnership was farming the property, but told them him that they farmed the land with his
permission. He also acknowledged that it was clear that the land was being farmed and that the
circular irrigation system ran through the subject property. There is no indication that Marcel
Gentillon ever told the Petersons that he had agreed to sell the land to the Partnership.
The Petersons argue that the existence of the fence is insufficient to give notice to the
Petersons that they should have examined the issue of boundary more closely. The Petersons
point to the case of Griffin v. Anderson, 144 Idaho 376 (2007) to support this argument. In
Griffin, the Idaho Supreme Court held that a fence erected solely to serve as a livestock barrier

does not necessarily constitute an implied agreement of barrier. However, an investigation into
bona fide purchaser status requires that the buyer receive "notice enough to excite the attention
of a man of ordinary prudence," and the considerations of Griffin are inapplicable.
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The Partnership argues that the Petersons observed enough signs of the Partnership' use
of the subject property to be on notice as to the Partnership's claim to the land. Mr. Peterson
testified that he was not worried about the fence or other boundary markers because "[W]e were
moving in and we were happy that we were getting the property. And that was about it. It was a
fence, a single line fence."
In this purchase, there 1s
IS no question whether the Petersons were aware that the
Partnership occupied and farmed the property in question, or that the the Partnership had
installed a circular irrigation system that ran across the property. Also, the Petersons
acknowledge that they were aware of boundary markers and a fence. Given these facts, the
Petersons were not justified in failing to investigate the possibility of the Partnership' claim to
the property. Even after drawing all reasonable inferences in favor of the Petersons, it is clear
that a reasonable person would have investigated the possibility of competing claims to the
property. There is no genuine issue of material fact, and both parties seem to agree that the facts
on this issue are not in dispute. Based on the testimony of the parties and the Petersons'
acknowledged complete failure to investigate, The Petersons did not take the property in good
faith and are not bona fide purchasers.
Summary judgment is granted on this issue.
Quiet Title and Ejectment

Both the Petersons and the Partnership have requested summary judgment on their claims
to quiet title.
The Partnership argues that as they have shown that the Petersons were not bona fide
purchasers of the property, summary judgment is now proper on their claim to quiet title.
However, summary judgment on the issue of bona fide purchasers merely removes the
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Petersons' ability to claim the statutory defense; it does not by itself satisfy any elements of the
Partnership' quiet title claim.
In order to succeed on a claim to quiet title, a party "asserts his own estate and declares
generally that the [opponent] claims some estate in the land, without defining it, and avers that
the claim is without foundation, and calls on the defendant to set forth the nature of his claim, sot
that it may be determined by decree." Dickerson v. Brewster, 88 Idaho 330, 336 (1965) (quoting
th
BLACK'S LAW DICTIONARY 51 (4
(4th
ed. 1951)r Summary judgment is only appropriate

where no material question of material fact remains. Here, the Petersons have presented
sufficient testimony and evidence that their claim to the property has a foundation to create a
question of material fact. Summary judgment for the Partnership on this issue is denied.
Similarly, the Petersons have requested summary judgment on the issue of quiet title
against the Partnership. The Petersons contends that, given this court's decision granting
summary judgment against the Partnership' breach of contract claims against the Third-party
Defendants, the Partnership now has no colorable claim to the property. However, the
Partnership maintains other claims against Third-party Defendants. The Partnership has
presented evidence and testimony supporting its claim to the property sufficient to create a
question of material fact. Also, as the Partnership has shown that the Petersons are not bona fide
purchasers, a question of fact remains as to the Petersons' estate in the property. Summary
judgment against the Partnership on this issue is denied.
The Petersons also seek summary judgment against the Partnership for ejectment. "In an
action for ejectment, the plaintiff must allege and prove (1) ownership, (2) possession by the
defendants, and (3) refusal of the defendants to surrender possession." Pro Indiviso, Inc. v. Mid741,745
745 (1998) (citing Petty v. Petty, 70 Idaho 473 (1950)).
Mile Holding Trust, 131 Idaho 741,
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Though elements 2 and 3 of a claim for ejectment are certainly present in this case, to
succeed on summary judgment the Petersons must also prove that no question of material fact
remains as to element 1, ownership. As with the Petersons' claim for quiet title, the Partnership
have presented sufficient testimony to raise a question of material fact as to the Petersons'
ownership of the property. The Petersons have not met the burden necessary to succeed in
summary judgment against the Partnership in their claim for ejectment. Summary judgment is
denied.

IV.
CONCLUSION

The Partnership's Counter Motion for Summary Judgment is GRANTED in part and
DENIED in part.
The Petersons' Motion for Summary Judgment is DENIED.

IT IS SO ORD;tD.
ORD;tDo
Dated this ~y
__.pay of June, 2009.
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CERTIFICATE OF SERVICE

l

I hereby certify that on this
day of June, 2009, I served a true and correct copy of the
foregoing OPINION, DECISION, AND ORDER ON PLAINTIFFS' MOTION FOR
SUMMARY JUDGMENT AND DEFENDANTS' COUNTER MOTION FOR SUMMARY
JUDGMENT upon the parties listed below by mailing, with the correct postage thereon, or by
causing the same to be delivered to their courthouse boxes.

Attorneys for Plaintiffs/Counterdefendants Petersons
Charles C. Just
Kipp L. Manwaring
Just Law Office
381 Shoup Ave.
P.O. Box 50271
Idaho Falls, ID 83405

Attorney for Defendants/CounterclaimantslThird-Party
Defendants/Counterclaimants/Third-Party Plaintiffs Gentillon Partnership
Dwight E. Baker
Baker & Harris
266 West Bridge Street
Blackfoot, ID 83221

Attorney for Third-Party Defendants Gentillons
Gregory W. Moeller
Rigby Andrus & Moeller
P.O. Box 250
Rexburg, ID 83440
Sara Staub
Clerk of the District Court
Bingham County, Idaho

by

~oc~l_l__)o,Qt;,
~
0 c~- Ll.)
0.. QtJ 'hh
Deputy Clerk
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CHARLES C. JUST, ESQ. - ISB 1779
KIPP L. MANWARING, ESQ.ESQ. - ISB 3817
JUST LAW OFFICE
381 Shoup Avenue
P.O. Box 50271
Idaho Falls, Idaho 83405
Telephone: (208) 523-9106
Facsimile: (208) 523-9146
Attorneys for Plaintiffs

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
STATE OF IDAHO, COUNTY OF BINGHAM

CRAIG E. PETERSON and JANICE K.
PETERSON, husband and wife,
Plaintiffs,

Case No. CV-07-2306

MOTION FOR
RECONSIDERATION

vs.
WESLEY J. GENTILLON and CONNIE
GENTILLON, husband and wife; LAMON
M. GENTILLON and LORI FAYE
GENTILLON, husband and wife, and JOHN
DOES 1 THRU X,
Defendants.

WESLEY J. GENTILLON and CONNIE
GENTILLON, husband and wife; LAMON
M. GENTILLON and LORI FAYE
GENTILLON, husband and wife,
Counterclaimants,
vs.
CRAIG E. PETERSON and JANICE K.
PETERSON, husband and wife,
Counterdefendants.
Motion for Reconsideration - Page 1I
7246-PE

287

In accordance with I.R.C.P.
LR.C.P. 11(a)(2)(B), the Petersons move the court to reconsider its
Opinion, Decision, and Order on Plaintiffs' Motion for Summary Judgment and Defendants'
Counter Motion for Summary Judgment. In its Order, the court incorrectly applied the law to the
Gentillon Partnerships' motion for partial summary judgment and incorrectly applied the law on
quiet title to the Petersons' motion for summary judgment.

QUIET TITLE

In responding to the Petersons' claim of quiet title, the Partnership must set forth the
nature of its claim, so that it may be determined by decree. Dickerson v. Brewster, 88 Idaho 330,
336,399
336, 399 P.2d 407,410
407, 410 (1965) quoting BLACK'S LAW DICTIONARY 51 (4th ed.1951).
ed.l951). "In
making this determination, the district court should examine the facts by applying relevant legal
principles and theories that define the property rights of the parties." Drew v. Sorensen, 133
Idaho 534, 541, 989 P.2d 276 (1999); Loomis v. Union Pacific Railroad Co., 97 Idaho 341, 544
P.2d 299 (1975); I.C. § 6-401.
The court in its order correctly dispenses with the Partnerships' contention that the issue
of whether the Petersons are bona fide purchasers for value does not sustain the Partnerships'
obligation of establishing its own title. Nevertheless, the court incorrectly goes on to state,
"However, the Partnership maintains other claims against Third-party Defendants.

The

Partnership has presented evidence and testimony supporting its claim to the property sufficient
to create a question of material fact." (Order, p. 8).
An examination of the pleadings is essential to understand the respective positions on

title issues.

The Petersons' complaint asserts quiet title and the evidence demonstrates the

Petersons have actual title to the property by written conveyance executed and delivered by
Marcel and Doris Gentillon.
Answering that complaint, the Partnership asserted:

a defense of notice of potential

adverse claims (Second Affirmative Defense); and estoppel based upon the same notice (Third
Affirmative Defense). In addition, the Partnership counterclaimed alleging it had a claim of title
through a contract right between the Partnership and Marcel and Doris Gentillon. That contract
right arose from a written agreement dated December 1998 executed among those parties
Finally, the Partnerships' third-party complaint asserts a breach of contract against Marcel and

Motion for Reconsideration - Page 2
7246-PE
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Doris Gentillon (Count I); specific performance of the contract right (Count II); and unjust
enrichment (Count III).
Previously, the court granted partial summary judgment dismissing the Partnerships'
breach of contract and specific performance claims based upon a determination that the statute of
limitations bars enforcement of the contract claims. Consequently, the Partnership has no claim
of title to the property. The Partnerships' only remaining cause of action against Marcel and
Doris Gentillon is the claim of unjust enrichment. The claim of unjust enrichment does not
impact the strength of the Petersons' title.
Furthermore, the Partnership sought to amend its third-party complaint by adding a claim
of resulting or constructive trust.

That motion was denied by the court and is under

reconsideration. In the event the Partnerships' motion is again denied upon reconsideration,
unquestionably the Partnership would have no claim of title it could assert to challenge or defeat
the Petersons' title.
Accordingly and contrary to the court's determination, the Partnership has no evidence
showing any claim oftitle to the real property. Nor does the Partnership have "other claims" of
title. Absent evidence demonstrating the Partnership has an actual claim of title adverse to the
Petersons' actual title, as a matter of law the Petersons are entitled to summary judgment
quieting in their name title to the real property.
Concomitant with summary judgment on the quiet title claim would be summary
judgment on the Petersons' claims of ejectment and trespass.

BONA FIDE PURCHASER
In the event the court grants the Petersons' motion for summary judgment on their quiet
title claim, the issue of bona fide purchaser would be moot.
Denying the Petersons' prior motion for partial summary judgment on the issue of being
bona fide purchasers for value, the court determined there were genuine issues of material fact as
to whether the nature of the factual circumstances regarding the presence of a single strand
enclosure fence, center pivot, survey stake, and irrigation line would cause a reasonable person
to inquire further as to any adverse use or claim.
Granting the Partnership's motion for partial summary judgment on this issue, the court
determined that where both parties had filed for summary judgment there must be no issue of
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fact and the facts were sufficient to permit a conclusion that the Petersons' were not bona fide
purchasers.
The facts do not inescapably lead to such a conclusion. Furthermore, there is a dispute
about the underlying facts; the fence being a representative example.
As testified to by Marcel Gentillon, he erected a single strand fence on his property, not
as a boundary fence, but merely as an enclosure fence for his animals. The Partnership contends
the fence is a boundary fence. That dispute alone prevents the entry of summary judgment on
the issue of bona fide purchasers for either party.
Summary judgment in favor of the Partnership on the issue of bona fide purchaser must
be vacated.
Dated this ~ day of June, 2009.

~~

ManWaring~
~

Kipp L. Manwaring
Attorney for Plaintiff
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Attorneys for Third Party Defendants

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BINGHAM
CRAIG E. PETERSON and JANICEK.
JANICE K.
PETERSON, husband and wife,
Plaintiffs,

v.
WESLEY 1.
J. GENTILLON and CONNIE
GENTILLON, husband and wife; LAMON M.
GENTILLON and LORI FAYE GENTILLON,
husband and wife, and JOHN DOES 1 THRU X,
Defendants.

WESLEY 1.
J. GENTILLON and CONNIE
GENTILLON, husband and wife; LAMON M.
GENTILLON and LORI FAYE GENTILLON,
Counterclaimants,
V.
v.

CRAIG E. PETERSON and JANICEK.
JANICE K.
PETERSON, husband and wife, and JOHN
DOES 1 THRU X,
Counterdefendants.

. )
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
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WESLEY J. GENTILLON and CONNIE
GENTILLON, husband and wife; LAMON M.
GENTILLON and LORI FAYE GENTILLON,
Third Party Plaintiffs,
V.
v.

MARCEL GENTILLON and DORIS
GENTILLON, husband and wife, and SCOTT
GENTILLON and TRACY GENTILLON,
husband and wife,
Third Party Defendants.

)
)
)
)
)
))
)
)
)
)
)
)
)
)

BACKGROUND AND PROCEDURAL HISTORY
On October 16, 2007, Defendants/Third Party Plaintiffs (hereinafter "the Partnership")
filed an Answer, Counterclaim, and Third Party Complaint against Marcel Gentillon, Doris
Gentillon, and Scott Gentillon (hereinafter "the Gentillons"). The Partnership's Third Party
counts - Breach of Contract, Specific Performance, Unjust
Complaint included three substantive countsEnrichment, and Attorney's Fees. It also included a count for attorney's fees. On January 1,
2008, the Gentillons answered the Third Party Complaint and raised the statutes of limitations as
one of several affirmative defenses. On July 29, 2008, the Partnership filed for summary
judgment on the Gentillons affirmative defense of statute of limitations and filed a brief in
support of its motion. On September 28, 2008, the Gentillons filed a brief in opposition to the
motion for summary judgment. On October 20, 2008, the Partnership filed its response brief.
On November 17, 2008, in oral argument at the hearing on the Motion, counsel for the
partnership raised the issue of a constructive trust. The Court provided the parties time to brief
the issue of a constructive trust. On December 1, 2008, the Partnership filed a brief in which it
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Genrill.Bri

293

asserted that the applicable doctrine was not a constructive trust but a resulting trust. On
December 9, 2008, the Partnership filed a motion seeking to add resulting trust as an additional
count to its third party complaint. On December 10, 2008, the Gentillons filed their
supplemental brief addressing both the resulting and constructive trust doctrines. On December
16, 2008, the Partnership filed a response brief. The Court heard argument on the Motion to
Amend on January 23, 2009. On March 3,
2009, the Court issued its Opinion, Decision, and
3,2009,
Order and denied the Partnership's Motion to Amend Pleadings and granting summary judgment
~

to the Gentillons regarding the breach of contract claim. On April28,
April 28, 2009, the Partnership
moved the Court to reconsider its denial of
ofthe
the Motion to Amend Pleadings.
The change in trial dates does not justify reconsideration since the trial date was only a
portion of the Courts rationale for denying the Motion and the Gentillons would be unduly
prejudiced by the amendment even with the new trial date.

The Partnership's Motion for Reconsideration is based on the assertion that the Court's
denial of its Motion to Amend was based primarily on the proximity of the trial date as it was set
when the Court issued its Order. However, a review of the Court's Order does not support that
assertion. The Court noted that granting the Motion to Amend is discretionary and noted the
following factors in denying the motion: over a year has past since the original complaint; the
then upcoming trial date; the fact that the summary judgment motion had already been filed and
argued; Plaintiff
Plaintiffss presentation of a doctrine distinct from that presented at oral argument; the
fact that discovery has passed with the parties having proceeding and prepared for trial on a
breach of contract theory. Of these factors, only the trial date has changed.
The change in trial date does not change the procedural posture of the case. This case has
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proceeding past the discovery phase and is now approaching conclusion, either through the filing
of dispositive summary judgment motions, or through trial. If the Court were to allow the
Motion to Amend the Gentillons, as third party defendants, would be required to either defend an
entirely new and distinct cause of action without the benefit of discovery on point or else ask the
Court for additional time and the opportunity to engage in additional discovery. Either result is
unduly prejudicial.
RESPECTFULL
Y SUBMITTED this 44th1h day of June, 2009.
RESPECTFULLY
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CERTIFICATE OF SERVICE BY MAIL, HAND DELIVERY
OR FACSIMILE TRANSMISSION
I hereby certify that a true and correct copy of
ofthe
the foregoing document was on this date
served upon the persons named below, at the addresses set out below their name, either by mailing, hand delivery or by telecopying to them a true and correct copy of said document in a
properly addressed envelope in the United States mail, postage prepaid; by hand delivery to
them; or by facsimile transmission.
DATED this 4th
41h day of June, 2009.

RIGBY ANDRUS & RIGBY, Chartered

~~~
Charles C. Just, Esq.
Kipp L. Manwaring, Esq.
Just Law Office
P.O. Box 50271
Idaho Falls, Idaho 83405
208-523-9146

[X] Mail
[ ] Hand Delivery
[ ] Facsimile

Dwight E. Baker, Esq.
Jonathan W. Harris, Esq.
Baker & Harris
266 West Bridge
Blackfoot, Idaho 83221
208-785-6749

[X] Mail
[ ] Hand Delivery
[ ] Facsimile
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BINGHAM

CRAIG E. PETERSON and JANICE
JANICEK.
K.
PETERSON, husband and wife,
Plaintiffs,
v.

WESLEY J. GENTILLON and CONNIE
GENTILLON, husband and wife;
LAMON M. GENTILLON and LORI
FAYE
F
AYE GENTILLON, husband and wife,
and JOHN DOES 1 THRU X,
Defendants.

Case No. CV-2007-2306
OPINION, DECISION, AND ORDER
ON PARTIES' MOTIONS TO
RECONSIDER

FILED IN CHAMBERS
AT IDAHO FALLS
BONNEVILLE COUNlY
HONORABLE JON J. SHIN DURLING
DATE .Jv \ 'd 91,
911 2ooc::r
TIME
- 'f 5SPtl
55Pt1
DEPUTY
D~unCURK
Cl.fRK 9Mb
2y b cp
c A iiJaRtt4
,)g,R:tt4

•a

WESLEY J. GENTILLON and CONNIE
GENTILLON, husband and wife;
LAMON M. GENTILLON and LORI
FAYE
F
AYE GENTILLON, husband and wife,
Counterclaimants,

v.
CRAIG E. PETERSON and JANICE
JANICEK.
K.
PETERSON, husband and wife,
Counterdefendants.
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WESLEY J. GENTILLON and CONNIE
GENTILLON, husband and wife;
LAMON M. GENTILLON and LORI
FAYE GENTILLON, husband and wife,
Third-Party Plaintiffs,

v.
MARCEL GENTILLON and DORIS
GENTILLON, husband and wife, and
SCOTT GENTILLON and TRACY
GENTILLON, husband and wife,
Third-Party Defendants.

I.

FACTUALANDPROCEDURALBACKGROUND
FACTUAL AND PROCEDURAL BACKGROUND
In December 1998, Marcel and Doris Gentillon (the Gentillons) entered into an
agreement with the Gentillon Partnership, which comprised Wesley 1.
J. Gentillon and Connie
Gentillon, along with Lamon M. Gentillon and Lori Faye Gentillon. The agreement called for a
survey of the subject land and for the Gentillon Partnership to pay the Gentillons, who would
then convey the real property to the Gentillon Partnership. The Gentillon Partnership took
possession of the land in 1999 and has occupied it since. The Gentillon Partnership claims that it
has improved the land and farmed it since 1999. The deeds required by the contract appear to
have not been prepared nor executed.
In September 2006, the Gentillons sold a portion of the property which the Gentillon
Partnership claims was subject to the contract and occupied by the Gentillon Partnership to Craig
E. Peterson and Janice
JaniceK.
K. Peterson.
In September 2007, the Petersons filed a complaint against the Gentillon Partnership,
seeking to take possession of the land and quiet title on the property.
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In October 2007, the Gentillon Partnership filed a counterclaim and third-party
complaint. The partnership's third-party complaint seeks damages from the Gentillons for breach
of contract.
On December 10, 2008, the Partnership filed a motion to amend. On March 3, 2009, this
court issued its opinion denying the motion. On April 28, 2009, the Partnership filed this motion
to reconsider the March 3, 2009 opinion.
On June 1, 2009, this court issued a decision on separate motions for summary judgment
by the Partnership and the Petersons. The court determined that the Petersons could not claim the
statutory defense of bona fide purchasers and denied both parties' motions to quiet title. On June
3,2009,
3, 2009, the Petersons filed this motion to reconsider, requesting the court to reconsider its June
1, 2009 order.
The motions came up for hearing before the court on June 15,2009.
15, 2009. After considering
the Court's file, pleadings, depositions, admissions, affidavits, and the argument of counsel, the
Court renders the following opinion.
II.
STANDARD OF REVIEW

The decision to grant or deny a request for reconsideration generally rests in the sound
discretion of the trial court. Jordan v. Beeks, 135 Idaho 586, 21 P.3d 908 (2001). See also,

Watson v. Navistar Int'!
Int'l Transp. Corp., 121 Idaho 643, 827 P.2d 656 (1992) and Slaathaug v.
Allstate Ins. Co., 132 Idaho 705, 979 P.2d 107 (1999).
I.R.C.P. 11(a)(2)(B)
ll(a)(2)(B) provides the authority for a district court to reconsider and vacate
interlocutory orders so long as final judgment has not yet been ordered.

Telford v. Mart

Produce, Inc., 130 Idaho 932, 950 P.2d 1271 (1998). See also Sammis v. Magnetek, Inc., 130
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Idaho 342,346,941 P.2d 314,
314,318
318 (1997) and Farmers Nat'l
Nat'! Bankv. Shirey, 126 Idaho 63, 68,
878 P.2d 762, 767 (1994).
On a motion for reconsideration pursuant to I.R.C.P.
LR.C.P. 11(a)(2)(B),
ll(a)(2)(B), the trial court should
take into account any new facts presented by the moving party that bear on the correctness of the
interlocutory order.

Coeur d'Alene Mining Co. v. First Nat'l
Nat'! Bank, 118 Idaho 812, 823, 800

P.2d 1026, 1037 (1990).
A party filing a motion to reconsider pursuant to Rule 11(a)(2)(B)
ll(a)(2)(B) carries the burden of
bringing to the trial court's attention the new facts. !d.;
Id.; See also Devil Creek Ranch, Inc. v. Cedar
202, 879 P.2d 1135 (1994).
Mesa Reservoir & Canal Co., 126 Idaho 202,879

III.
THE PARTNERSHIP'S MOTION TO AMEND
Standard of Review
Requests for leave to amend a complaint are governed by Idaho Rules of Civil Procedure,
Rule 15(a), which states:
"A party may amend the party's pleading once as a matter of course at any
time before a responsive pleading is served or, if the pleading is one to which no
responsive pleading is permitted and the action has not been placed upon the trial
calendar, the party may so amend it at any time within twenty (20) days after it is
served. Otherwise a party may amend a pleading only by leave of court or by
written consent of the adverse party; and leave shall be freely given when
justice so requires, and the court may make such order for the payment of costs as
it deems proper. A party shall plead in response to an amended pleading within
the time remaining for response to the original pleading or within ten (10)
(1 0) days
after service of the amended pleading, whichever period may be the longer, unless
the court otherwise orders." [Emphasis on relevant passage added.]
The decision to grant or deny a request for leave to amend a complaint rests squarely
within the sound discretion of the trial court. Carl H Christensen Family Trust v. Christensen,
133 Idaho 866,
866,871,993
871, 993 P.2d 1197,
1197,1202
1202 (1999). See also, Hines v. Hines, 129 Idaho 847, 853,
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934 P.2d 20, 26 (1997) and Cook v. State 0/
of Idaho, Dept. o/Transportation,
ofTransportation, 133 Idaho 288,
288,985
985
P.2d 1150, 1158 (1999). However, district courts should favor liberal grants ofleave to amend a
complaint. Wickstrom v. North Idaho College, 111 Idaho 450, 725 P.2d 155 (1986).
In determining whether an amended complaint should be allowed, the court may consider

whether the new claim proposed to be inserted into the case by the amended complaint states a
valid cause of action. Potlatch Corp. v. Beloit Corp., 132 Idaho 712, 714, 979 P.2d 114, 116
(1999). A trial court properly refuses permission to amend a complaint when the record contains
no allegations that, if proven, would entitle the party to the relief claimed.

Black Canyon

Nat'! Bank, 119 Idaho 171,804
171, 804 P.2d 900 (1991).
Racquetball Club, Inc. v. Idaho First Nat'l
The decision to grant or refuse permission to amend a complaint is left to the sound
discretion of the district court and will not be disturbed on appeal absent an abuse of discretion.
Hines v. Hines, 129 Idaho 847, 934 P.2d 20 (1997).
The trial court's sound discretion is sustained by satisfying three elements: 1) a correct

perception that the issue is one of discretion; 2) action within the boundaries of discretion and
consistent with legal standards applicable to the determination of relief; and 3) the exercise of
of Idaho, Dept. 0/
of Transportation, 133 Idaho 288,
reason in reaching a decision. Cook v. State 0/
985 P.2d 1150, 1158.
Analysis

At the time of the March 3, 2009 opinion denying the Partnership's motion to amend, the
trial in this case was set for March 18, 2009. That trial date has since been vacated and this case
is scheduled to go to trial on October 20, 2009.
Among the factors this court cited in denying the Partnership's motion to amend were

the length of time from the filing of the Partnership's third party claim and the fact that discovery
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had closed. However, this court's primary basis for denying the claim was because "[g]ranting
Plaintiffs' motion to amend at this late date a few weeks before trial would unduly prejudice
Defendants."
Defendants. "
Rule 15(a) instructs this court to grant leave to amend freely "when justice so requires."
This court previously found that granting the motion to amend two weeks before trial would
unduly prejudice the Petersons, and that because of that prejudice, justice required that the
motion be denied. With a trial date no longer imminent, the Petersons no longer suffer the
prejudice of a hastily prepared defense to a new claim.
The Gentillons argue that they are unduly prejudiced because discovery has closed. This
court did cite the close of discovery as a factor in denying the motion to amend. However,
counsel for all parties have acknowledged that little to no factual disputes exist in this case.
Additionally, the court has reviewed the Partnership's briefing on the issue of a resulting trust
and finds that the equitable theory relies on facts already submitted. A motion to amend is left to
the discretion of the court, and this court determines that in the interest of justice, leave should be
granted to amend the complaint.
The Petersons also argue that this motion for reconsideration was untimely filed as it was
II(a)(2)(b)
filed more than 14 days after entry of the denial of the motion to amend. I.R.C.P. 11(a)(2)(b)
states in part, "A motion for reconsideration of any interlocutory orders of the trial court may be
made at any time before the entry of final judgment but not later than fourteen (14)
( 14) days after the
entry of the final judgment." There has been no entry of final judgment in this case, so the
Partnership is free to move for reconsideration. (see Noreen v. Price Development Co. Ltd

Partnership, 135 Idaho 816 (Ct.App. 200
2001)
1) "until entry of a final judgment or a Rule 54(b)
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certificate, an order for summary judgment must be considered interlocutory and subject to
reconsideration under I.R.C.P. 11(a)(2)(b).").
The motion to reconsider is granted, granting the Partnership leave of court to amend
their complaint to add a claim for resulting trust.
IV.
PETERSONS' MOTIONS FOR SUMMARY JUDGMENT
Standard of Review
Rule 56(c), Idaho Rules of Civil Procedure, provides that "summary judgment shall be
granted forthwith if the pleadings, depositions, and admissions on file, together with the
affidavits, if any, show that there is no genuine issue as to any material fact and that the moving
party is entitled to a judgment as a matter of law." DBSIITRI
DBSI/TRI V v. Bender, 130 Idaho 796, 801
(1997) (citing Mutual of Enumclaw Ins. Co. v. Roberts, 128 Idaho 232, 234 (1996)).
When assessing the motion for summary judgment, all controverted facts are to be
liberally construed in favor of the nonmoving party.

Furthermore, the trial court must draw all

reasonable inferences in favor of the party resisting the motion. Litz v. Robinson, 131 Idaho 282,
283 (Ct.App.l998) citing G & M Farms v. Funk Irrigation Co., 119 Idaho 514, 517 (1991) and
Sanders v. Kuna Joint School Dist., 125 Idaho 872, 874 (Ct.App.l994). If reasonable people

could reach different conclusions based on the evidence, the motion must be denied. Farm
Credit Bank of Spokane v. Stevenson, 125 Idaho 270, 272 (1994); Olsen v. JA. Freeman Co.,

117 Idaho 706, 720 (1990).
Entry of summary judgment is mandated, after adequate time for discovery and upon
motion, against a party who fails to make a showing sufficient to establish the existence of an
element essential to that party's case, and on which that party will bear the burden of proof at
trial. Dunnick v. Elder, 126 Idaho 308, 311 (1994), citing Celotex Corp. v. Catrett, 477 U.S. 317,
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322-23 (1986). In such a situation, there can be "no genuine issue as to any material fact," since
a complete failure of proof concerning an essential element of the nonmoving party's case

Id.
necessarily renders all other facts immaterial. !d.
The burden of establishing the absence of a genuine issue of material fact rests with the

No.2,
2, 128 Idaho 714,
party moving for summary judgment. Smith v. Meridian Joint School Dist. No.
719 (1996). The moving party must challenge in its motion and establish through evidence the
absence of any genuine issue of material fact on an element of the non-moving party's case. Id.
/d.
If the moving party fails to challenge an element or fails to present evidence establishing the
absence of a genuine issue of material fact on that element, the burden does not shift to the non/d.
moving party, and the non-moving party is not required to respond with supporting evidence. Id.

Where the evidentiary facts are undisputed, and where only one reasonable inference can be
drawn from those facts, the court may draw the inference even though it is adverse to the party
against whom summary judgment is entered. Christensen v. Idaho Land Developers, Inc., 104
Idaho 458 (Ct.App.1983).
(Ct.App.l983 ).
Bona Fide Purchasers

The Petersons contend that this court erred in determining that no genuine question of
material fact exists as to the Petersons' status as bona fide purchasers. The Petersons point to the
disputed significance of the purported boundary fence as an example of facts that could give rise
to differing inferences.
For the purposes of determining summary judgment against the defense of bona fide
purchaser status, it is not necessary for this court to delve into the intended meaning of the
survey markers and boundary fence at the time the Partnership and the Gentillons erected them.
Rather, the question is whether there is a genuine issue of material fact as to whether it was
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reasonable for the Petersons to ignore the survey markers, fencing, irrigation, and other evidence
of farming on the disputed land at the time of the Petersons' purchase from the Gentillons. As
this court said in its earlier opinion on this issue, there is no possible inference that could be
drawn from these facts but that the Petersons had a duty to investigate the possibility of
competing claims.
The Petersons point to no new facts or other arguments that would present a genuine
issue of material fact as to the Peterson's not receiving "notice enough to excite the attention ofa
of a

man of ordinary prudence." Hill v. Federal Land Bank, 59 Idaho 136, 141 (1938).
Based on the testimony of the parties and Plaintiffs' acknowledged complete failure to
investigate, the Petersons are not bona fide purchasers.

The Petersons' motion to reconsider on the issue of bona fide purchasers is denied.
Quiet Title

The Petersons request that the court reconsider its opinion denying their motion to quiet
title.
In order to succeed on a claim to quiet title, a party "asserts his own estate and declares
generally that the [opponent] claims some estate in the land, without defining it, and avers that
the claim is without foundation, and calls on the defendant to set forth the nature of his claim, so

that it may be determined by decree." Dickerson v. Brewster, 88 Idaho 330, 336 (1965) (quoting
th
(4th
BLACK'S LAW DICTIONARY 51 (4
ed. 1951)).

This court has granted the Partnership leave to amend its complaint to add a claim for
resulting trust. The Partnership claims that the disputed land was held in a resulting trust by
Marcel and Doris Gentillon for the benefit of the Partnership. This argument and the supporting

facts presented by the Partnership create a genuine issue of material fact as to whether the
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Partnership has a valid claim on the property. Summary judgment on this issue would be
inappropriate.

The Petersons' motion to reconsider the motion to quiet title is denied.
IV.
CONCLUSION

The Partnership's Motion to Reconsider is GRANTED; the Partnership is granted leave
of court to amend its complaint.

The Petersons' Motion to Reconsider is DENIED.

IT IS SO ORDERED.
Dated this

?;{ day of July, 2009.
?;f
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CERTIFICATE OF SERVICE
I hereby certify that on this
day of July, 2009, I served a true and correct copy of the
foregoing OPINION, DECISION, AND ORDER ON PLAINTIFFS' MOTION FOR
SUMMARY JUDGMENT AND DEFENDANTS' COUNTER MOTION FOR SUMMARY
JUDGMENT upon the parties listed below by mailing, with the correct postage thereon, or by
causing the same to be delivered to their courthouse boxes.

Attorneys for Plaintiffs/Counterdefendants Petersons
Charles C. Just
Kipp L. Manwaring
Just Law Office
381 Shoup Ave.
P.O. Box 50271
Idaho Falls, ID 83405

Attorney for Defendants/Counterciaimants/Third-Party
Defendants/Counterclaimants/Third-Party Plaintiffs Gentillon Partnership
Dwight E. Baker
Baker & Harris
266 West Bridge Street
Blackfoot, ID 83221

Attorney for Third-Party Defendants Gentillons
Hyrum Erickson
Rigby Andrus & Moeller
P.O. Box 250
Rexburg, ID 83440
Sara Staub
Clerk of the District Court
Bingham County, Idaho
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Deputy Clerk
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250
P.O. Box
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Rexburg, Idaho 83440
Telephone: (208) 356-3633
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IN THE DISTIUCl'
DISTlUCr COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BINGHAM
CRAIG E,
E. PETERSON and JANICE
JANICEK.
K.
PETERSON, husband and wife,
Plaintiffs,
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WESLEY 1.
J. GENTILLON and CONNIE
GRNTII.LON, husband and wife; LAMON M.
GENTILLON and LORI F
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AYE GEN'11LLON,
husband and wife, and JOHN DOES 1 TI-IRU X,

Defendants.

WESLEY J. GENTILLON and CONNIE
GENTILLON, husband and wife; LAMON M.
GENTILLON and LORI FAYE GENTlLLON,
GENTILLON,
Counterclaimants,
v.

JA.J."\TICE K.
CRAIG E. PETERSON and JAl"\lICE
PETERSON, husband and wife, and JOI-IN
JOl-IN
DOES 1 TIIRU X,
Counterdefendants.
Counterdefendanfs,

)
)
)
)
)
)

Case No. CV-07-2306

)
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)
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)
)
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)
)
)
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Third Party Plaintiffs,
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)
)
)
)
)

)
)

MARCEL GENTILLON and DORTS
GENTH.LON, husband and wife, and SCOTT
GENTllLON and TRACY GENTILLON,
husband and wife,

)
)
).
)
)

Third Party Defendants.

)
)

Third Party Defendants Marcel and Doris Gentillon, and Scott Gentilloll,
Gentillon, through their
COUlt
attorney of record, Hyrum Erickson of Rigby, Andrus & Rigby, Chtd. hereby move the comt

pursuant to Rule 56 for Summary Judgment on all remaining counts of the Third Party
Complaint. This motion is based upon the attached Memorandum in Support of Gentillon's
Motion for Summary Judgment.

DATED this 21 st51 day of August, 2009.

Hynpfi Erickson
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CERTIFICATE OF SERVICE BY MAIL, HAND DELIVERY
OR FACSIMILE TRANSMISSION

I hereby certify that a true and correct copy of the foregoing document was on this date
served upon the persons named below, at the addresses set out below their name, either by mailing, hand delivery or by telecopying to them a true and correct copy of said document in a
properly addressed envelope in the United States mail, postage prepaid; by hand delivery to
them; or by facsimile transmission.
transmissioll_
DATED this 21
21stsl day of August, 2009.
2009_
RIGBY ANDRUS & RIGBY, Chartered

Hyr

Erickson

Charles C
C. Just, Esq.
Kipp L. Manwaring, Esq.
Just Law Office
P.O. Box 50271
Idaho Falls, Idaho 83405
208-523-9146

[X]
[X]Mail
Mail
[ ] Hand Delivery
[ ] Facsimile

Dwight E. Daker,
Baker, Esq.

fX]Mail
rX]Mail
[ ] Hand Delivery
[ 1
l Facsimile

Jonathan W,
W. Hartis,
Harlis, Esq.
Baker & Harris
266 West Bridge
Blackfoot, Idaho 83221
208-785-6749
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Hyrum. Erickson, ISBN 7688
Hyrum
RIGBY, ANDRUS & RIGBY
25 North Second East
P.O. Box 250
Rexburg, Idaho 83440
Telephone: (208) 356-3633
Attorneys for Third Party Defendants

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BINGHAM
CRAIG E. PETERSON and JANICE
JANICEK.
K.
PETERSON, husband and wife,
Plaintiffs,

v.
WESLEY J. GENTILLON and CONNIE
GENTILLON, husband and wife; LAMON M.
GENTILLON and LORI FAYE GENTILLON,
husband and wife, and JOHN DOES 1 THRU X,

)
)
)
)
)
)
)
)

)
)

)
Defendants.
WESLEY J. GENTILLON and CONNIE
GENTILLON, husband and wife; LAMON M.
GENTILLON and LORI FAYE GENTILLON,
Counterclaimants,
Counterciaimants,

v.
CRAIG E. PETERSON and JANICE K.
PETERSON, husband and wife, and JOHN
DOES 1l THRU X,
Counterdefendants.

Case No. CV-07-2306

MEMORAl\'DUM IN SUPPORT
OF THE GENTILLON'S MOTION
FOR SUMMARY JUDGMENT

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
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GENTILLON and LORI F
FAYE
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)
)
)
)

Third Party Plaintiffs,

v.

)

)
)

MARCEL GENTILLON and DORIS
GENTILLON, husband and wife, and SCOTT
GENTILLON and TRACY GENTILLON,
husband and wife,
Third Party Defendants.

)
)
)
)
)
)
)

COME NOW, the Third Party Defendants, Marcel and Doris Gentillon, husband and wife, and
Scott and Tracy Gentillon, husband and wife, and submit the following Memorandum in Support
of their Motion for Summary Judgment.

STATEMENT OF UNDISPUTED FACTS

The Third Party Plaintiffs' (hereinafter the Partnership) claim against the Third Party
Defendants (hereinafter the Gentillons) centers on an "Agreement for Exchange of Property and
Option" (hereinafter the Agreement) executed December 18, 1988, by the Partnership and the

, 6, Ex. 1. As set out in the Agreement, Scott
Gentillons. Amended Third Party Complaint, 1
Gentillon was selling a farm to the Partnership. Agreement at Recitals. The Partnership wanted
to place a pivot on the farm, however, there was concern that the pivot would encroach on land
owned by Marcel and Doris Gentillon
GentiUon (hereinafter Marcel Gentillon). Agreement,passim. The
Agreement provides for the exchange of property between Scott and Marcel in contemplation of
the sale to the Partnership and the installation of the pivot. Agreement at,
at , 2. The Agreement
MEMORANDUM IN OPPOSITION OF MOTION FOR RECONSIDERATION
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also provides for the future exchange of property between the Partnership and Marcel Gentillon
pursuant to a. survey that would detennine the precise amount of property that needed to be
transferred and provide the required legal descriptions. Agreement at, 2-4. The exchange of
property between Scott and Marcel occurred the same day as the execution of the Agreement.
The survey was completed in January of 1999. Dep. ofDarren Leavitt, Ex. 12, bate
bate#
# 104-109.
However, the property exchange between Marcel Gentillon and the Partnership never occurred.

Dep. o/Wesley
ofWesley Gentillon at 33-37.

In 2006, Marcel Gentillon sold his property to Craig and Janice Peterson (hereinafter the
Petersons). De-p.
Dep. of Darren Leavitt, Ex. 11. Included in that sale was property that was to have
been transferred to the Partnership pursuant to the property exchanges contemplatcd
contemplated by the
Agreement. ld
Id The Petersons filed suit against the Partnership seeking to quite title to the
property. Complaint. The Partnership filed a counterclaiming as well asa
as a third party complaint
against the Oentillons. Amended Answer, Counterclaim, and Third Party Complaint. In the
Com1terclaim the Partnership alleged breach of contract.
contract, specific performance, and unjust
COUllterclaim
enrichment. Amended Third Party Complaint at 10-12.·
10-12.- On March 3,2009,
3, 2009, the Court granted the

Gentillons summary judgment as to the breach contract claim. Opinion, Decision, and Order,
March 3, 2009, p. 7-10. On July 31,2009,
31, 2009, the Court granted leave for the Partnership to amend
its Third Party Complaint to add a count alleging a resulting trust. Decision Or Opinion and

Order on Parties' Motion
Motionss to Reconsider.
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ARGUMENT

1.

Standard for Summary Judgment

Summary judgment is proper when there is no genuine issue of material fact and the
moving party is entitled to judgment as a matter oflaw.I.RC.P. 56(c);Mutual of
o/Enumclaw
Enumclaw v.

Box, 127 Idaho 851, 852,908
852, 908 P.2d 153,
IS3, 154 (1995). In ruling on a motion for summary
judgment the Court liberally construes the record in favor of the party opposing the motion for
summary judgment, and draws all reasonable inferences and conclusions supported by the record
in favor of that party. City of
o/Chubbuck
Chubbuck v. City of
o/Pocatello,
Pocatello, 127 Idaho 198,200.899
198, 200, 899 P2d 411,

413 ((1995).
1995). The moving party is entitled to a judgment when the nonmoving party fails to make
a showing sufficient to establish the existence of an element essential to that party's case on
which that party will bear the burden of proof at trial. Baxter v. Craney, 135 Idaho 166, 170, 16
P
p.3d 263, 267 (2000).
2.

Tbc Gentillons are entitled to summary judgment u to Count II beeause
The
because specifie
tbe previously dismissed breach
performance is a remedy for the
breaeh of oontract claim, not
an separate eause of action.

CoWlt
COWlt II of the Partnership's Amended Complaint alleges that the sale of the property to
the Petersons should be declared null and void, and the Court should order Gentillons to convey
the property to the Partnership. No further explanation
expLanation is provided. Specific Performance is a
remedy for the alleged breach of contract. mther than a separate cause of action. The Court has
previously granted the Gentillons summary judgment on the breach of contract claim, and as
.·

suc~
sue~ the

Court should dismiss Count II of the Amended Third Party Complaint. See laSalle
LaSalle

Nat. Bank v. Metropolitan Life Ins. Co., 18 F.3d 1371 (7th
(71h Cir. 1994).
MEMORANDUM IN OPPOSITION OF MOTION FOR RECONSIDERATION
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The Partnership's equitable claims are barred because the Partnership bad a valid
remedy at law an neglected to enforce it.

The Court has ruled that the Partnership's breach of contract claim is barred hy
by the statute
of limitations.
Hmitations. Opinion, Decision, and Order, March 3, 2009, p. 7-10. The Partnership is
asserting its equitable claims in an attempt to seek IlD.
Dn equitable remedy to replace the legal
remedy it failed to enforce. In Idaho, if a party has a remedy at law and neglects to enforce it, the
party may not resort to equitable remedies for relicf.
relief. Farmer.Y
Farmer.v Nat. Bank v. Wickham Pipeline

Consl.,
Conal., 114 Idaho 565, 759 P.2d 71 (1988). Wickham involves multiple parties, cross claims, and
a third party claim. However, the parties relevant to the decision are Scona, the third party

plaintiff, and BeaU Pipe, the third party defendant. Seona
plaintiff.
Scona had purchascd
purchased allegedly defective pipe
from Beall. !d.
Id. 114 Idaho at 566-567, 759 P.2d at 72-73. As a result of the defective pipe, Scona
SCOM
had incUlTed
incUJTed debt that ultimately resulted in the lawsuit. Id Scona filed a third party suit against
Beall seeking indemnification in the event of
ofajudgment
a judgment against it. !d.
Id. The trial court ruled that
the third party complaint was barred by the statute of limitations. [d.
/d. On appeal the Idaho
Supreme Court upheld the dismissal. It ruled as follows:
Scona
SCOM and eNS
CNS had a contractual relationship with Beall in whieh
which Beall agreed to
supply them with pipe pursuant to the specifications contained in the primary
contract with the United States. If Beall did not deliver pipe meeting the
specifications of the contract, a breach of contract action accrued and, upon
delivery of the deficient pipe.
pipe, Scona
SCOM and CNS had a direct legal cause of action
against Beall. I.
I.C.
C. § 28-2-725(2). The damages incurred by Scona
SCOM and CNS would
have been the amount necessary to make the goods conform to the contract
specifications. and any damages caused by delay while the goods were made 10
to
conform. I.
I.C.
C.§§
§§ 28-2-714,
28-2-714,-719.
-719. Yet, rather than proceeding on their legal claim
when it was ripe, Scona and CNS delayed, asserting now that they are allowed to
proceed on an equitable claim for indemnification when they passed up their legal
claim.
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For over 200 years it has been recognized ''that suits in equity shall not be
sustained ...
_._ in any case where plain, adequate and complete remedy can be had at
545,
law." Parker v. Winnipiseogee Lake Cotton &
& Woolen Co., 67 U.S. (2 Black) 545.
551, 17 L.Ed. 333, 337 (1863), quoting Judiciary Act of 1789, § 16. "During the
development
deveJopment of the jurisdiction of courts of equity, it came to be recognized that
equitable relief would not be granted if the award of damages at law wa.,
wa.'5 adequate
to protect the interests of
ofthc
the injured party." Restatement (Second) of
ofConttacts
Contracts§§
359 comment a (1981). AccordingJy,
Accordingly, there is no need to entertain an equitable
cause of action for indemnification when Scona and CNS, a fortiori, had a legal
cause of action against Beall for breach of contract.
"[R]elief in equity v.~11
v.~Il never be available to secure the same judgment that could
be obtained at law. The possibility of equity jurisdiction is present only when the
plaintiff seeks some form of relief that he cannot obtain at law. By traditional
theory the assertion of equity power in such cases is dependent on the inadequacy
ofthe
of
the remedies at law ...." G. Palmer,
Pa1mer, The Law of
ofRestitution
Restitution § 4.7 (1978).
(1978}.
On point is Austin v. North American Forest Products, 656 F .2d
_2d 1076 (5th
Cir.1981 ). In Austin the United States Court of Appeals, Fifth Circuit, held that
Cir.198l).
where a contractor-buyer previously had, under Louisiana law, a legal cause of
action against the manufacturer of the product, the contractor-buyer could not
maintain an equitable action for indemnification, notwithstanding the fact that the
statute of limitations had run on the legal cause of action before it was brought.
Austin (contractor) contracted with the Corps of Engineers for the construction of
a housing project. Subsequently.
Subsequently, Austin reached an agreement with North
American Forest Products and Glassow Sales Co. (sellers) to supply the exterior
doors for the housing project In turn, sellers then ordered the doors from a
manufacturer. Upon being notified by the Corps of Engineers that the doors were
defective, Austin sought to recover damages :from
from sellers and the manufacturer for
breach of warranty in contract for the sale of goods. Thc
The court found, however,
that the applicable statute of limitations had alreELdy run and that Austin's legal
remedy was prohibited by the statute of limitations. The court inAustin
in Austin
distinguished the Louisiana case of Minyardv. Curtis Products.
Products, lnc., 251 T.a.624,
T.a. 624,
205 So.2d 422 (1967), noting that in that case Minyard had no legal remedy.
Consequently, Minyard was allowed to proceed with his action in equity for
indemnification. By way of contradistinction, though, the Austin court observed
that Austin had a remedy at law against the mam.tfacturer.
mam.tfacturer, it being an action for
breach of warranty in a contract for the sale of goods. The statute of limitations
had run on that breach of warranty action, and the Fifth Circuit held that because
Austin had bad an adequate legal remedy he therefore could not proceed with his
equitable action against the manufacturer for indemnification, stating, "[W]hen
U[W]hen an
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adequate remedy at law is available, the court may not resort to principles of
equity." 656 F.2d at 1089.
The same situation exists in the instant case. Equity will not afford relief to
plaintiffs where they have passed up an adequate remedy at law. Thomas v.
Campbell, 107 Idaho 398,
398,690
690 P.2d 333 (1984); Suchan v. Rutherford, 90 Idaho
288,410
410 P.2d 434 (1966), reh'g denied 1966. Further, "\Vhere an adequate
288,
remedy at law has been lost by negligence or lack of diligence, equity will not
interfere, since
Ainee equity is not solicitous for those who sleep on their rights."
American Surety Co. ofNew Yorkv. Murphy, 152 Fla.
FIa. 862,13
862, 13 So.2d 442,
442,443
443
(Fla.1943),
Rom·d ofCounty Comm'rs ofRoutt County v.
(Fla. 1943), reh'g denied 1943. Cf. BOll1'd
Colorado Natl.
Nat/. Rank:
Bank ofDenver, 43 Colo.App,
Colo.App. 186,607 P.2d 1010, 1013
(Colo.Ct.App.l979), ajfd in part, revld
(Colo.Ct.App.1979),
rev 1d in part and remanded on another issue
sub nom. Colorado Natl. Banko/Denver
Bank of Denver v. Board of
ofCounty
County Commlrs
Comm 1rs of
a/Routt
Routt
County, 634 P.2d 32 (Co\o.1981)
(Colo.1981) (en bane) ("Since Article 5 of the Uniform
Commercial Code provides for thc
the relief givcn
given ... and fully delineates the rights of
the parties, the trial court properly declined to exercise its equimble jurisdiction in
lieu of remedies provided for by law.").

!d.
Id. 114 Idaho at 568-569, 159
759 P.2d at 74-75. Just as Seona
Scona 10:\t
lo:\t right to the equitable remedy of
indemnification by failing to asscrt
assert its breach of contract claim, the Partnership cannot seek the
ofunjust
unjust enrichment and resulting trust after having failed to assert its cause
equitable remedies of
of action for breach of contract Because the Partnership'S
Partnership's equitable claims are barred due to its
law, the Court should grant summary judgment to the Gentillons.
failure to pursue its remedy at law.
4.

Unjust Enrichment

The Partnership alleges unjust enrichment as Cotmt III their Amended Third Party
Complaint.
Complaint The Partnership alleges that it "conferred a benefit upon [the C"rentilJons]
C"rentillons] by fulfilling
their obligations under thc
the Agrccment[.]"
Agreement[.]" The Partnership does not explain what the benefit
Gcntillons.
received was, or how it was conferred to the Gentillons.
reccived
The elements of unjust enrichment are that (1) a benefit is conferred on the defendant by
the plaintiff; (2) the defendant apprecia.tes
appreciates the benefit; and (3) it would be inequitable for the
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defendant to accept the benefit without payment of the value of the benefit. Gibson v. Ada

County, 142 Idaho 746,759,
746, 759, 133 P.3d 1211, 1224 (2006).
a.

The Gentillions are entitled to summary judgment because the Partnership did not
confer a benefit upon the Gentillons.

The Partnership never paid Marcel and Doris Gentillon for any of their property or
provided any benefit to the Gentillons. At the time of the Agreement, the Partnership was
purchasing property from Scott Gentillon and the Gentillons were involved only to facilitate that
sale.
sille. Agreement at Recitals. Pursuant to the Agreement, the Gentillons
Gentil10ns exchanged property with
Scott. The Gentillons did not deed property to the Partnership and more importantly, the
Gentillons did not receive any money or property from the Partnership. Unjust Enrichment
requires that the claiming party have conferred a benefit upon the other party. Teton Peaks lnv.

LLC v. Ohme, 146 Idaho 394, _.
Co., LLe
' 195 P.3d 1207, 1211-1212 (2008). As the Partnership
has not conferred a benefit to the Gentillons, the Gentillons are entitled to summary judgment on
the claim for unjust enrichment.
b.

The Gentillons are entitled to summary judgment because the statute of
limitations for unjust enrichment has expired.

A claim of unjust enrichment is subject to the four year statute of limitations found at
I.C. § 5-217. Anderson v. Schwegel.
Schwegel, 118 Idaho 362,
362,364,
364, 796 P.2d 1035,1037
1035, 1037 (Ct. App. 1990)
(citing Temp/eton
Templeton Patents, Ltd. v. J.R. Simplot Co., 220 F.Supp. 48 (D.Idaho).
(D.Idaho), affirmed.
affirmed, 336
F.2d 261 (9th Cir.l963). [n
In Idaho, a statute of limitations begins to run from the time when the

Vanek, 144 Idaho 150, lSI, 158
action might properly have been commenced. Western Corp. v. Vanek.
P.3d 313.
313, 314.
314, (Ct. App. 2006). The Court has previously addressed the issue of when the statute
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oflimitaLions on the Partnership~s breach of contract action began to run. Opinion, Decision,
oflimilaLions

and Order.
Order, March 3.
3, 2009, p. 7-10. In reaching that decision, the Court concluded that the
breach occurred when the survey was completed and the deeds were not exchanged. ld.
/d. The
Court rejeCLed
rejecLed lhe Third Party Plaintiffs argument that the Statute of Limitations began to run
when the property was sold and stated that "the Defendants' subsequent decision to convey the
property to the Petersons is not connected to tht: parties 1998 contract." ld. at 10. Similarly.
Similarly, if
there ever was a valid unjust enrichment claim, it accrued when Marcel and Doris were enriched
by the retention of the property in question contrary to the Agreement and the survey. The sale of

the land in2006
in 2006 merely changed the nature of the property unj~lly
unj~tly held by Marcel and Doris
from land, to cash. The survey was completed in 1999. Dep. OfDarren Leavin.
Leavin, Ex. 12.
Consequently, the statute of limitations ran in 2003, the Partnership's claim of unjust enrichment
Consequently.
is barred, and the Gentillons are entitled to summary judgment on the unjust enrichment claim.
c.

The GentHlons
Gentlllons are entitled to SlUIlIIUU'}'
SlUiliiUU'}' judgment on the unjust enrichment claim
because the Partnerships failure to execute the required deeds makes them an
"officious intermeddler" and it would be unjust to require the Gentillons to repay
a benefit they had thrust upon Lhem without their knowledge.

The Idaho Supreme Court has recently stated the following regarding the "officious
intenueddler': rule:
intenlleddJer':
Unjust enriclmlent will not apply in the instance of an officious inte:rmeddler.
intermeddler.
Curtis v. Becker, 130 Idaho 378,382,941 P.2d 350,354
350, 354 (Ct.App.1997). "The
oftlcious intermeddler rule essentially provides that a mere volunteer who,
without request therefor, [sic] confers a benefit upon another is not entitled to
1-estitution.
l-estitution. This rule exists to protect persons who lw.ve had unsolicited 'benefits'
thrust upon them."

Teton Peaks lnv. Co.
CO'1I LLC v. Ohme, 1461daho 394,--,195
394,__, 195 PJd
P.3d 1207, 1211 (2008). If in fact
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the Partnership has provided any benefit to the Gentillons, it was thrust upon them without their
consent or knowledge. At the time the Oentillons
Gentillons sold their property to the Petersons, they had
no knowledge that there was land that should have been conveyed to the Pw:tnership but was not.

Dep. of
o/Marce/
Marcel Gentillon at 100. As 1t
lt was the Partnership's actions which caused the alleged

benefit to accrue to the Gentillons,
Oelltillons, and the Oentillons
Gentillons did nothing to solicit the benefit, it would
be inequitable to require the Gentillons to pay damages to the Partnership.

5.

Resulting Trust

The Partnership, in Count IV of the Amended Third Party Complaint alleges a resulting
trust. TIle
TI1e standard of proof for showing a resulting trust is unusually high. "Generally an
alleged beneficiary of a resulting
resultil1g trust is required to show by clear, cogent, and convincing
evidence the underlyjng
underly]ng facts necessary to give rise to resulting trust.,
trust." Shurrum v. Watts, 80
Idaho 44, 53, 324 P.2d 380, 385 (1958).
a.

The Gentillons
Gelltillol1s are entitled to summary judgment because no resulting trustwas
trust .was
created by the Agreculent.
Agreen1ent.

The Pm:tnership
P8I:tnership has asserted the existence of a resulting trust agawlt
agaim1t property that had
two di:ffurellt sources. Amended Third Party Complaint,
Complaint 124. That properly is described on page

six, in paragrapll
paragrapl1 2 of the CounteJ.daim and totals 2.24 acres. It .includes
includes 1.20 acres from what is
referred to as parcel T-10032 or ''Marcel's home place" in the Agreement and 1.04 acres ofland
of land
ill what was referred to as Lot 1
I in the Agreement. Although the Partnerships groups these pieces
in

together into one lot, at the time of
ofthe
the Agreement they were owned by different people and are

treated dlffel'ently
dlfferently in the Agreement.
1.

No resulting trust was created in the property in parcel T-10032 because

MEMORANDUM IN OPPOSITION OF MOTION FOR RECONSIDERATION --Page
Page 10
OenrUI.Bri
OenrUl.Bri

320

356-0768
356·0768

08·21·2009
08-21·2009

Line 1

15 f21

their was no conveyance or disposition of the property at the time of the
Agreement.
The Idaho Court of Appeals has cited positively the fallowing language from the
Restatement (Second) of Trusts regarding resulting trusts:
A resulting trust arises where a person makes or causes to be made a disposition
of property under circumstances which raise an inference that he does not intend
that the person taking or holding the property should have the beneficial interest
therein, unless the inference is rebutted or the beneficial interest is otherwise
effectively disposed of.

Estate of
o/Hull
Hull v. WilUams, 126 Idaho 437,
437,445,885
445, 885 P.2d 1153, 1161 (Ct. App. 1994)(citing
I994)(citing
RESTATEMENT
RESTATEMENT (SECOND) OF TRUSTS § 404 (1959».
(1959)). The 1.20 acres the Partnership

claims from parcel T
T-- 10032
I0032 (or "Marcel's home place") was owned by the Gentillons prior to
the agreement WId
md after the agreement. Agreement at Recitals. Pursuant to the Agreement the
GenLillons agreed to exchange only that portion ofT
of T-10032 that may have been necessatY
necessacy for the
at 1f 3. Because the Gentillons owned the property both
installation of the pivot. Agreement at,
before and after the Agreement, there was no dil:lposition
di~:~position of the property made by or associated

with lhe Agreement. The Gentillons cannot be said to be holding in trust for the Partnership

o\vned prior to the Agreement, after the agreement, and pursuant to the agreement,
agreement.
properly they o'''ned
would only be required to deed to the Partnership undt:r specific conditions. As the Court noted

in Estate 0/
ofHull, "a resulting trust arises [rom
from circwnstances which raise an inference that the
property.»
transferor of property did not intend to give the transferee the beneficial interest in the property,»
126 Idaho at 445,885
445, 885 P.2d at 1161. Here, because there is no transfer, transferee, or transferQr.
transferor,
no trust could have been created.
U.

No resulting trust was created in the land in Lot
Lol 1 because the Gentillons
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provided consideration to Scott Gentillon for that land.
The Partnership also claims an interest in 1.04
1_04 acres of land from what is referred to as Lot 1 in
the Agreement. Lot 1 was deeded to the Gentillons from Scott Gentillon pursuant to the
agreement. Agreement p.l, Recitals,
Recitals. Pursuant to the agreement. Scott Gentillon deeded Lot 1 to
the Gentillons in exchange for the property referred to as "Marcel's Riparian Land''
Land" or "Lot 16",
16".
The property in Lot 1 was received from Scott Gentillon. Because the Oentillons provided
consideration to Scott Oentillon for the property in Lot 1, they cannot be said to be holding it in
trust for the Partnership.

b.

The Gentillons are entitled to summary judgment because the statute of
limitatioru:;
limitatioIl!:l for the enforcement of a resulting trust has expired.

An action for resulting trust is controlled by I.e.
I. C. § 224224 - Actions for other relief.

Shepherdv. Dougan, 58 Idaho 543, --176
__, 76 P.2d 442,446 (1937). The statute of limitations for

an action to enforce a resulting trust begins to run when the cause of action accrues. See 4S
45
A.L.R.2d 382, When statute of/imitations
a/limitations starts to run against enforcement of
o/resulting
resulting trust.
The ALR article on point summarizes the law as follows:
The general conclusion which logically follows, and which moreover is well
supported by the decisions, is that the statute ofllmitatiom
ofllmitatioIl!:l does not begin to nm
against the cestui's suit to establish or enforce his rights until such time as the
trustee repudiates the trust, or at the least asserts some adverse interest or claim or
violates his obligations. This appears to be no more than an expression of the
familiar general principle lbal the statute does nol run against a cause of action
until the cause of action accrues.

Id at § 2. However, in this case, the application of the generdl
genen.d rule would work inju~1ice since
the delay in transferring title was caused by the Partnership, the alleged cestuilbeneficiary
cestui/beneficiary of the
trust. In fact, the Oentillons,
OenLillons, the alleged trustees, were not even aware that they retained property
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that was to be deeded to the Partnership. Dep. ofMarcel Gentillon at 99-100. The general rule
exists to ensw'e
ensw·e that the statute CaJUlot
caJlll.ot run to the detriment of an innocent cestuilbeneficiary
cestui/beneficiary who
has no notice of the adverse claim or opportunity to protect themself. The parties roles in this
case are reversed. Because of the parties difiering
difi:ering knowledge and responsibility regarding the
alleged trust, the Court should nde that the statute of limitations began to run as if this were a
trust resulting from fraud -the
- the statute of limitations begins to run when the cestui/beneficiary
becomes aware of the fi·aud,
fi-aud, or in this case the failure to exchange the land. See Brasch v.
Brasch, 55ldaho
55 Idaho 777, 47 P.2d 676 (1935); 45 AL.R.2d
A.L.R.2d 382, § 5Lbj,passim.
5Lb],passim. To hold otherwise

would allow the Partnership to indefmitely put off executing the 1811d
lw1d exchange while the
Gentillons continue to pay the property taxes. Then, when the Gelltillolls
Gentillons unknowingly sell the
land, the Partnership could claim a breach of a resulting trust and seek damages, regardless of the
amow1t of time that passed.
amowlt
The survey was performed in 1999. Deposition ofDarren Leavitt, Ex. 12. 'lhe
Agreement does not explicitly state who is responsible for preparing the deeds and to effectuate
the land transfer. However"
However,, 3, which assigns the responsibility to "pay for the Survey to obtain
the legal descriptions for the land to be exchanged" to the Partnership strongly implies that it
would be responsible for ensuring the land transfer occurred. Further, and more important,
in1portant, the
land transfer had been agreed to, and was to be done, solely for the benefit of the Partnership
Partnership- to
allow the placement of the pivot. Agreement at Recitals; Dep. of
afWesley
Wesley Gentillon at 21-22, Dep.
ofLamon Gentillon at 8; Dep,
Dep. ofMarcel Gentil/on,
Gentillon, at 6. There is no evidence in the record that

the'Agreement was entered into for the benefit of the GentiBons. Further, the Partnership knew
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that there was work left to be done after the Agreement was signed.
slgnecl Dep. of Wesley Genlilion
Gentillon at

36-37; Dep. ofLamon Gentillon at 11-12. The Court should rule that the statute of limitations
began to accrue when the Partnership became aware that the land was not transfelTed
transfeJ.Ted as
contemplated in the Agreement and grant the Gentillons swnmary judgment on the issue of
resulting trust.
6.

Unclean Hands/Equity
a.

The GentillOl1S
Gentill011S are entitled to summary judgment on the equitable of claims of
unjust ew1.chment
em-ichment and resulting trust because the Paltl.lerships
Pa1tnerships has "unclean
hands" due to their failure to abide by the Agreement and provide the Gentillons
water.

The Partnership seeks equitable remedies to enforce the agreement. However, the
Partnership has uncleal.1
unclean hands in
ill that it bas breached the Agreement in several ways .. The Idaho
ofunc1ean
unclean hands as follows:
Supreme Court recently summarized the doctrine of
The doctrine of "unclean bands" is based on the maxim that, "he who comes into
equity nmst come with clean hands." Gilbert v. Nampa School Dist. No. 131, 104
Idaho 137, 145, 657 P.2d 1,9
I, 9 (1983). It allows a court to deny equitable relief
reliefto
to a
litigant on the ground that his or her conduct has been ~'inequitable, unfair and
issue., Gilbert,
dishonest, or fraudulent and deceitful as to the controversy at issue."
supra; see also /loopes v. JJoopes,
/loopes, 124ldabo 518, 522, 861 P.2d 88,
88,92
92
(Ct.App.l993); 27 AmJur.2d.
Am.Jur.2d. Equity
Equity§§ 126 (1996). In detennining if this doctrine
applies a court has discretion to evaluate the relative conduct of both parties and
to determine whether the conduct of the party seeking an equitable remedy should,
in the light of all the circumstarlces, preclude such relief Curtis v. Becker, 130
ill
Idaho 378, 941 P.2d 350 (Ct.App.l997).
(Ct.App.1997). A trial court's decision to afford relief
based on the unclean hands doctrine, or to reject its application, will not be
COlnt abused its
overturned on appeal absent a demonstration that the lower cotnt
discretion. Gilbert, 104 Idaho at 145-46, 657 P.2d
F.2d at 9-10.

Sword v. Sweet, 140 Idaho 242, 251, 92 P.3d 492, 501 (2004). A party who fails to perfollll
perfo:tnl on a
contract for which it seeks equitable ren1edies
renledies is not in court with clean hands. See cases at 4

MEMORANDUM IN OPPOSITION OF MOTION FOR RECONSIDERATION· Page 14
Genrlll.Bri

324

356-0768

08-21-2009
08-21·2009

Line 1

19/21

A.L.R. 44(c). The Partnership failed to perform in a variety of ways. It failed to pay for the
AL.R.
Leavitt, p. 44, 77; Deposition of Wesley
required surveys. Agreement~
Agreement ~ 3, Deposition ofDarren Leavitt.
Grmtillon at 39. It failed to provide the Gentillons with water for their residential lawn and
garden as required by the Agreement. Agreement
Agreement,, 1.
I, Deposition ofMarcel Gentillon
Genti/lon p. 28.
According to Marcel's deposition, the Gentillons were only able to water their residential yard
and garden one day a week.I
week. 1 Additionally the Partnership failed to provide water for the
Gentillons agricultural property as required by the Agreement. Agree.ment
Agreement 1 1,
l, Deposition of

Marcel Gentillon p. 41-45, 85-86, 94-96,103-104.
94-96, 103-104. Because the Partnership has failed to perfonn
on lhe Agreement, it dues not come to the Court with clean hands and is not entitled to equitable
remedies.
b.

Equity does not support the Partnerships claim for equitable relief.

The Partnership Look no action to complete the transfers of land that had been agreed to
by the Oentillons, at the Partnership's request and for their benefit. Deposition of
o/Marcel
Marcel

Gentillon at 99-100; Deposition of
a/Wesley
Wesley Gentillon at 35-36. The Gentillons had very
vecy little to
ofWesley Genlillons.
Gentillons. at 96-98,104-105.
96-98, 104-105. The
do with the drafting of the Agreement. Deposition o/Wesley
Oentillons are elderely, and have had poor health for years. Deposition of
o/Wesley
Wesley Gentillon. at
93-94. At the time the Genlillons
GenLillons sold the property to the Petersons in 2006, the Gentillons did

1

I At Marcel's deposition there was some discussion of one day a week being standard
pmctice and in accordance with the Partnership's irrigation schedule. However, the Agreement
includes two separate water delivery rights, one residential and the other agricultural. The
agricultural right is limited to "standard sprinkler irrigation practices" and the Partnership's
irrigation schedule. There is no limitation on the residential right. This is reasonable as a yard
and garden require more frequent irrigation than agricultural land.
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not know that they continued.
continued to hold title to land that should have been transferred to the
Partnership. Deposition of Wesley Gentillons.
Gentil/ons. at 99-101. Equity does not support the
Partnership's claim far
for relief against the Gentillons.
CONCLUSION

For the reasons stated above, the Gentillans
Gentillons request that the Court grant them summary
judgment on all counts.
DATED this 21 91 day of August, 2009.
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CERTIFICATE OF SERVICE BY :MAlL,
:MAIL, HAND DELIVERY

OR 1·'ACSIMILB
l•'ACSIMILB TRANSMISSION
I hereby certify that a true and correct copy of the foregoing document was on this date
served upon the persons named below, at the addresses set out below their IWlle, either by mailing, hand delivery or by telecopying to them a true and correct copy of said docmnent in a
properly addressed envelope in the United States mail, postage prepaid; by hand delivery to
them; or by facsimilc
thcm;
facsimile transmission.
DATED this 21st
21 st day of August, 2009.

RIGBY ANDRUS & lUGBY,
ruGBY, Chartered

H

mErickson

Charles C. Just, Esq.
Kipp L. Manwaring, Esq.
Just Law Office
P.O. Box 50211
50271
Idaho Falls, Idaho 83405
208·523-9146
208-523·9146

[X] Mail
[ ] Hand Delivery
[ ] Facsimile

Dwight E. Baker, Esq.

[X] Mail
[Xl

Jonathan W. Hanis,
Ranis, Esq.
Baker & Harris
266 West Bridge
Blackfoot, Idaho 83221

[
[

] Hand Delivery
] Facsimile

208-185-6749
208-785-6749
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BINGHAM
CRAIG E. PETERSON and JANICE K.
PETERSON, husband and wife,
P1aintiffs,
vs.

For the Defendants Wesley, Lamon, and Lori
Gentillon:
Dwight E. Baker, Esq.
BAKER & HARRIS
266 West Bridge Street
Blackfoot, Idaho 83221
( 208) 785-2310
(208)

case No.
Clf-2007-2306
CV-2007-2306
For the Defendants Marcel, Doris, and Scott
Gentillon:
Gregory W. Moeller, Esq.
RIGBY ANDRUS & MOELLER
Post Office Box 250
Rexburg, Idaho 83440
(208) 356-3633

WESLEY J. GENTILLON and CONNIE
GENTILLON, husband and wife;
LAMON M. GENTILLON and LORI
FAYE GENTILLON, husband and
wife, and JOHN DOES I THRU X
Defendants.
WESLEY J. GENTILLON and CONNIE
GENT I LLON, husband and w~fe;
GENTILLON,
LAMON M. GENTILLON and LORI
FAYE GENTILLON,
Counterclaimants,

DEPOSITION OF
DARREN R. LEAVITT
April 3, 2009

For the Plaintiffs Craig E. And Janice K. Peterson:
Kipp L. Manwaring, Esq.
MANWARING LAW OFFICE, PA
Post Office Box 50271
Idaho Falls, Idaho 83405
(208) 356-3633

vs.
CRAIG E. PETERSON and JANICE K.
PETERSON, husband and wife, and
JOHN DOES I THRU X

Also Present:
Wesley Gentillon
Lamon Gentillon
Lori Gentillon
Gentil1on
Marcel Gentillon
Doris Gentillon
Janice Peterson

Counterdefendants.
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GENTILLON,
GENT I LLON , husband and wife;
LAMON M. GENTILLON and LORI
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EXAMINATION BY
DARREN R.
LEAVITT

Third Party Plaintiffs,
vs.
MARCEL GENTILLON and DORIS
GENTILLON, husband and wife,
and SCOTT GENTILLON and TRACY
GENTILLON, husband and wife,

Mr. Baker

6, 68,
75

Mr. Moeller

49, 70

Mr. Manwaring

56,

Third Party Defendants.
E X H I BIT
B I T S

PAGE

NUMBER

DEPOSITION OF DARREN R. LEAVITT

1
BE IT REMEMBERED that the deposition of DARREN R.
LEAVITT
taken by the attorney for the defendants,
at the
of BAKER & HARRIS, located at 266 West
Bridge Street, Blackfoot, Idaho, before Sheila T.
Fish, Court Reporter and Notary Public, in and for the
State of Idaho, on Thursday, the 3rd day of April
2008, commencing at the hour of 10:30 a.m., in the
above-entitled matter.

2
3
4
5
6
7

8a

9
10
11
12

Agreement for Exchange of Property
and Option Bates NOS.
Nos. 100, 101, 102,
103, 115
NO.
Survey Map Bates No. 127
Survey Map Bates No. 116
Survey
No. 117
survey Map Bates NO.
Survey
survey Map Bates No. 118
Survey Map Bates No. 119
Survey Map Bates No. 120
Warranty Deed Bates Nos. 110, 111,
112
Survey Map Bates No. 121
No. 116
survey Map Bates NO.
Warranty Deed Bates Nos. 113, 114
Genti1lon
Record of Survey for Scott Gentil10n

9
11
13
14
15
15
16
17
19
23
61
66
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(The deposition proceeded at 10:26 a.m. as follows:)

1
2
3
4
5
6
7
8
9
1
100
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

DARREN R. LEAVITT,
a witness herein, having been first duly sworn by the
Certified Court Reporter to speak the truth and
nothing but the truth, was examined and testified as
follows:
MR. BAKER: Madame Reporter, you have the
appearances, I take it, of everyone.
Before we begin, we started with a
stipulation to the effect that Wes's wife can't be
here, but wanted to hear what happened and so asked
to record the proceedings.
I indicated to Counsel before we began
that he wanted to do so, and that I had no objection
to a stipulation that this was being done pursuant to
everybody having awareness of it and consent to it,
and with the further understanding that the court
reporters
reporter's official record will be the official
record, and that the recording maintained by Wes
today is not going to be used for any purpose other
than to tell his wife what happened today.
Is that acceptable, Counsel?

PAGE 6
6
PAGE

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

DARRENR. LEAVITT -

--~=======-==~ r== PAGE 7
PAGE 5 --~--------==i

================-;1
---------==--===-;1

MR. MOELLER: Yes.
MR. MANWARING: Yes.
THE COURT: Thank you.

EXAMINATION
BY MR. BAKER:
Q. Mr. Leavitt, would you please state your
name for the record?
A. Darren Leavitt.
Q. Mr. Leavitt, you're appearing here
pursuant to subpoena?
A. Correct.
Q. You are acquainted, I take it, with
virtually all of the parties in the room either by
friendship or by relationship; right?
A. Yes.
Q. I'm Dwight Baker, and I represent Wes,
Mont, and Lori Gentillon, as you're aware.
Let's start with just sort of who you
are. Where do you live at the present time?
A. I live in Eagle, Idaho.
Q. How long have you lived there?
A. 17 years, approximately.
Q. What is the nature of your employment?
A I own a land surveying business.
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Q. What training or qualifications do you

have in order to be a surveyor?
A. By education, also by license through
the State of Idaho.
Q. Your education was what?
A. Civil Engineering Technology, and
Bachelor's Degree in Business.
Q. When did you receive that degree?
A. The bachelor's degree, '91, I believe.
'90, '91. I don't recall.
Q. Where from?
A. Through National-Louis University based
in Illinois.
Q. Since 1991 what's been the nature of
your employment?
A. 1991 through about 19961 worked for a
company out of Salt Lake City in the engineering
supply and training for surveying and engineering
equipment. 1996, thereabouts, I started my own
business doing private land surveying.
Q. Was that business in Boise?
A. It is. In Eagle.
Q. It has been, if I understand it
correctly, continuously there since 1996?
A. Correct.

--===-=----==-
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1
Q. Can you briefly tell me what your
2 relationship is with the various parties? First of
3 all, Mr. and Mrs. Marcel Gentillon?
4
A. They are my wife's parents, which would
5 make them my parents-in-law.
6
Q. Okay. And with respect to Wes and Mont
7 Gentillon?
8
A. Lifelong friends.
9
Q. Other than the relationship with your
10
lOin-laws,
in-laws, as you say, no other blood relationship?
11
A. Correct.
12
Q. Do
00 you have any relationship with Wes's
13 wife, whose name I don't recall?
14
MR. MOELLER: Connie.
15
THE WITNESS: Yes. Other than just knowing
16 her, friend.
17
Q. BY MR. BAKER: Same question with
18 respect to Lori.
19
A. Same.
20
Q. How about Mr. and Mrs. Peterson, the
21 claimants in this lawsuit? Mrs. Peterson is here at
22 the end of the table.
23
A. I've known Mrs. Peterson all of my life.
24 I've known her husband probably half of that.
25
Q. How do you happen to be acquainted with
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1 .,them?
them?
2
A Well, neighbor when I was born, family
3 friends from then on.
4
Q. Thank you.
5
I want to hand you what we will mark as
6 Exhibit No.1.
No. 1.
7
And, Madam Court Reporter, why don't we
8 use the documents that I've handed to Mr. Leavitt.
9
A
A. This is mine?
10
Q. Yes. That's all yours. And they should
11 all be stapled, so I've··
I've ••
12
A. Well, actually, this is the file that I
13 brought. So I've not received it.
14
Q. IJ apologize.
15
MR. BAKER: Let's just start with marking
16 the agreement for the exchange of property and
17 options, a four-page document, as Exhibit No. 1.
18
(Exhibit No.1
No. 1 marked.)
19
Q. BY MR. BAKER: Mr. Leavitt, I've just
20 handed you what's been marked as Exhibit No.1.
No. 1. And
21 just for convenience, I've bate stamped those down at
22 the lower right·hand
right-hand corner. You'll find page
23 numbers 100 through 103. And, hopefully, we've bate
24 stamped all of the documents that we'll be looking at
25 today.
!=

o
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Have you seen this document before?
A. I have.
A
Q. Can you tell me when?
A. I don't recall, and I don't even recall
.·A.
who showed it to me, but I have seen it. And I have
one page of it that was faxed to me from somebody in
my file that I really don't know where it came from
other than it was faxed to me.
Q. Are you able to tell me when you were
faxed that page?
A. I cannot.
Q. Okay.
A. It doesn't have a date on it.
Q. What were you asked to do with respect
to this property?
A. At what point in time?
Q. Right from the beginning. What was your
first involvement in this property as a surveyor?
A. First involvement would have been, I
believe, in the sale of the property. I drew up the
external boundaries and located the canal that splits
off the piece between what was Marcel's property and
what became Scott's house and his property.
MR. MOELLER: Objection. Just for
clarification, when we're referring to property, I
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assume that we're referring to the property described
in the agreement or a specific parcel described in
the agreement?
MR. BAKER: Let's try not to address that
directly, but let's do it indirectly from the
beginning, if we can.
Q. BY MR. BAKER: Do you have acopy of an
8 1/2
112 by 11 copy of the survey that you prepared in
your file?
A. I do.
Q. May I see that?
A
A. Uh·huh.
Uh-huh.
Q. Thank you.
MR. BAKER: I'm handing the court reporter
page 127, and let's mark that as Exhibit No.2.
(Exhibit No.2
No. 2 marked.)
Q. BY MR BAKER: Mr. Leavitt, Exhibit
No.2,
No. 2, I hope, is at least a partial copy of the
survey that you prepared. Am I correct in that
understanding?
A. Yes. It was a version of the original,
yes.
Q. Is it different than the original?
A. Yes.
A
Q. How is it different?
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A. I believe that their difference didn't
A
indicate the actual lines for the pivot that I did
originally.
Q. So, originally, you were not trying to
superimpose where the pivot was anticipated to go?
A. Correct.
Q. What's your best recollection of the
date that you located the corners and so forth?
A. I believe it was either late '98, early
'99.
Q. Was there a pivot in place on the
property at that time?
A. No. There was not.
Q. Do you know what the relevance is of
having the pivot, anticipated location of the pivot,
drawn in on the survey documents that surrounded,
really, your
you r work?
A. Can you restate partpart - the first part
of that?
Q. Certainly. Why were people interested
in where a pivot might be located in the property?
A. Well, as I recall from the original
survey, Mont had come to me and asked if a pivot
would actually fit on the field.
Q. Okay.
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A. So I superimposed it at a later date.
Q. You had indicated, I think, that you
initially located the property given··
given •• did you say
where Marcel owned property and Scott owned property?
A. From the deeds of record I created the
map that showed Marcel's property as well as Scott's
property.
Q. Do you have a copy of the document in
your file today that would show that, or by memory do
you recall that?
A. I have deeds of the •·
•• I believe, I have
deeds from the original··
original-- from Bingham County.
Q. Okay.
A. Is that what you're asking?
Q. Yeah. And without reading through them,
can you recall the contents of those?
A. No. i can't.
MR. BAKER: Let me start with an Exhibit
No.3,
No. 3, which is going to be page 116.
(Exhibit No.3
No. 3 marked.)
MR. BAKER: Let's go off the record just a
minute.
(Discussion off the record.)
Q. BY MR. BAKER: Just taking a look at
Exhibit No.3,
No. 3, page 116, what I've
j've tried to do there
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is show in blue on the right·hand
right-hand side of that
document the property that was owned by Scott prior
to 1998 and then in yellow the rest of the property,
which I understand was all owned by Marcel and his
wife prior to 1998. Is that consistent with your
recollection, or do you know?
A. I don't recall that he would have owned
the two parcels. I don't know.
Q. When you saythetwo
say the two parcels, you're
referring to ••
A. Well, what I show here is a 2.69·acre
2.69-acre
parcel and a 1.04-acre parcel.
Q. I've just represented to you that Scott
owns that. You're not certain as to that one way or
the other?
A. No.
MR. BAKER: Let's go to 117 and mark that
Exhibit No.4.
NO.4.
(Exhibit No.4 marked.)
Q. BY MR. BAKER: I represent to you that a
deed recorded as instrument number 472 877 in Bingham
County, which you mayor
may or may not have a copy of,
reflected a transfer of the part marked in blue on
Exhibit No.4 from Marcel to Scott. Do you have any
knowledge as to that?
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A. That it happened?
Q. Yes.
A. Yes.
Q. Without specifying the accuracy of my
drawing, is that generally consistent with your
recollection of the property that was transferred by
Marcel to Scott?
A. Basically. I don't recall that thethe the square up in the corner was taken up, but it
could have been.
MR. BAKER: Let's go to 118, and mark that
as Exhibit No: 5.
(Exhibit No.5
NO.5 marked.)
Q. BY MR. BAKER: What I'm attempting to
convey with this drawing is a conveyance by Marcel to
Scott of the 1.84 parcel located in the lower
right-hand corner, and it was recorded as instrument
right·hand
number 472878.
472 878. Do you have any knowledge as to that
or recollection as to that transfer?
A. No.
Q. Thank you.
MR. BAKER: Let's go to 119 and mark that as
Exhibit No.6.
NO.6.
(Exhibit No.6
NO.6 marked.)
Q. BY MR. BAKER: What I'm trying to convey

PAGE 16 - - - - - - - - - - - - - -

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

with Exhibit No.6,
No. G, I've outlined in yellow the two
parcels in the upper right·hand
right-hand corner, the 2.G9·acre
2.69-acre
1.04-acre parcel, and I'm representing
parcel and the 1.04·acre
to you that the deed recorded is instrument number
472 879, conveyed that property from Scott to Marcel.
472879,
Do you have any knowledge of that?
A. I don't. Not of the conveyance.
Q. Right.
A. Yes.
Q. Do you have any knowledge or were you
asked to prepare the legal survey for that property?
A. I don~ recall that I was.
Q. Would that also include ··you
•• you didn't
locate the markers or the corners?
A. Correct.
Q.l'mnotasurveyor,andsowhenlask
Q.I'mnotasurveyor,andsowhenlask
questions about surveying or marking corners or that
kind ofthing, there could be a tremendous gap in our
communication. So feel free to··
A. I understand.
Q. To say that the way that you need to say
it to be accurate.
MR. BAKER: The next document is number 120.
That's bate stamped 120. I'll call it Exhibit No.7.
NO.7.
(Exhibit NO.7
No. 7 marked.)
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Q. BY MR. BAKER: I have outlined in sort
of a blue-green what I understand was the property
conveyed by Scott to Wes and Mont by deed number 472
880. That would include not only the original
irrigated acres, but also that 1.84-acre parcel in
the lower right-hand comer. Do you have any
knowledge about that conveyance?
A. I know that it happened, but as far as
the boundary of that conveyance, I'm assuming that
this line is -Q. Is accurate?
A. Is accurate.
Q. Right. Did you prepare the legal
description for this conveyance?
A. I don't recalL
Q. You may have or you may not have?
A. It's possible.
Q. Okay.
A. I could tell if I saw it, but I don't
recall.
MR. BAKER: If we can, let's go to
Exhibit 8, which is bate stamped numbers 110 through
112.
(Exhibit No.8
NO.8 marked.)
Q. BY MR. BAKER: Have you had a chance to
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Q. Right.
A. But the question that you're asking -·-ask that question again.
Q. Sure. I'm saying, is it your present
impression that this is a copy of the document that
you probably used to locate the original corners when
you began the work in late 1988 or early '89?
A. It's possible.
MR. MOELLER: Just for the record, I'm going
to object on the record of speculation.
Q. BY MR. BAKER: There will be objections
from time to time ••
A. Il understand.
Q•••
Q.
-- which need to be noted in the record.
MR. BAKER: The next document, if I could
draw your attention to 121, let's mark that as
Number 9.
(Exhibit No.9
NO.9 marked.)
Q. BY MR. BAKER: What I'm trying to convey
here is that there are three separate transactions
that I'm trying to show on this document. And what
I've done is I've tried to understand as best I can,
the agreement for exchange of property and option,
that's Exhibit No.1, and I'm trying to demonstrate
on this diagram, Exhibit No.9,
No. 9, those transactions.
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1 review Exhibit No.8?
2
A. Yes.
3
Q. Did you prepare that legal description?
4
A. I did not.
5
.· Q. Do you have knowledge as to who did?
6
A. I do not.
7
Q. Do you have knowledge as to whether your
8 surveyor notes from your survey were used to prepare
9 that legal description?
10
A. They were not.
11
Q. How do you know that?
12
A. I believe that was the document that
13 I -·or
-- or that was the legal description from the
14 onginal
original deeds that I acquired from Bingham County.
15
Q. Do you have any record that would verify
16 that one way or the other?
17
A. I'm looking.
18
I'm not finding it.
19
Q. So would it be fair for me to understand
20 that your best recollection at this time is that
21 Exhibit No.8 was the original document you used to
22 .· initiate your process of surveying this property?
23
A. No. It was not. I believe that I may
24 have received some paperwork from Marcel, but I don't
25 recall. I don't have copies of it, obviously, so-so --
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Let me just go another step and see if we're tracking
with each other, and if we're not, then stop me and
correct me.
Let's start with the lower right-hand
corner. And I've got a notation there that the 1.84
triangular parcel is to be conveyed by Marcel to
Scott.
A. Okay.
Q. Okay? We had previously identified a
document that just had that transaction.
And then with respect to the 2.69-acre
parcel in the upper right-hand corner, my notes
indicate that my understanding of the agreement is
that that's to be conveyed by Scott to Marcel. Do
you have a recollection of that?
A. Not of the conveyance.
Q. Okay. Now, atthe
at the time do you have
knowledge as to whether the 1O.3-acre
0.3-acre parcel located
immediately to the left or the west of the 2.69
parcel was owned by Marcel?
A. The 1
10.3-acre
0.3-acre parcel has-·
has -- actually
includes --I believe includes that 2.69 acres.
Q. That's based on, what, your
recollection?
A. Mathematics.
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.· A. Correct.
Q
Q..••
··here?
here?
And tell me what numbers you're looking
at.
MR. MOELLER: May I ask a question in the
way of an objection?
MR. BAKER: Certainly.
MR. MOELLER: Just so I'm clear what we're
talking about, this Deposition Exhibit NO.9
No. 9 has a
lot of different acreages measured on it. I just
want to make sure that I understand what you're
talking about and what Mr. Baker is talking about.
For example, on Deposition Exhibit 9 on the
right-hand corner there's a 2.69 acres. What does
that2.69acresdescribe?
THE VvnNESS:
VvHNESS: Basically down to -- if I
recall, it's a line that runs right where we have it
shown 2.69.
MR. MOELLER: Okay. So the area that's
bordering blue and yellow?
THE WITNESS: Right.
MR. MOELLER: Okay. The 10.3 acres
immediately to the left, what does that cover?
THE WITNESS: The 10.3 acres is the new area
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that was included coming over to this line, down a
diagonal, and all the way through.
MR. MOELLER: WIlen
Wilen you say new area, why do
you refer to it as a new area?
THE WITNESS: Well, there's two parcels in
here we're talking about. The T-10032 is 8.47 acres,
and that's the area that's inside section 24.
MR. BAKER: Greg, we're getting way ahead of
ourselves here.
MR. MOELLER: I'm just trying to-to .- because
when he was saying that 10.3 indicated additional
things, I'm not sure that these labels mean what we
think they mean. That's what I was trying to get at.
For example, 8.47 that's referenced in
that area, what is the 8.47 referenced?
THE WITNESS: It's basically a rectangle.
It comes down.
MR. MOELLER: Okay. So the 10.3 is the 8.47
plus what?
THE WITNESS: Well, I believe I have to do
the math. But if I recall right, the 10.3 was the
8.47 plus the 2.69 plus the .33 minus the 1.2.
MR. MOELLER: Got you. Okay. Thank you.
MR. BAKER: Okay.
Q. BY MR. BAKER: We got way ahead of
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ourselves there, but that's fine. Let's just pick up
on that. I want you to go thl'ough that in detail on
an exhibit in red with you writing that out and
demonstrating what you're doing. Let's pick exhibit
number ··Iet's
·-let's make another one. Let's just say··
has 116 previously been marked? I don't believe··
believe ••
MR. MOELLER: It's Exhibit 3.
MR. BAKER: Let's just mark another page of
116 as Exhibit No.1
No. 10.
O.
(Exhibit No.1
No. 100 marked.)
Q. BY MR BAKER: Okay. Let's start with
the 8.47 -acre parcel. Could you outline with the red
pencil on Exhibit No.1
No. 100 what you understand to be
the 8.47 parcel?
A. I believe it's this piece right here.
Q, Okay. Andthenthere's··
Q.
A. I'd have to do the math, but I
believe·believe --from
from memory, I believe that that was the
piece that we're talking about
about.
MR. MANWARING: Can you hold that up just
for a minute to make sure that I'm following you?
Very good. Thank you.
Q. BY MR
MR. BAKER: Now with a blue pencil,
can you mark what you believe is the 10.3-acre
parcel?
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Now, does the 2.69·acre
2.69-acre parcel in the
upper right·hand
right-hand corner of Exhibit No. 10, does that
include the 1.04·acre
1.04-acre parcel below that?
A. I don't believe it does.
Q. So you just went through some
computations with Mr. Moeller about how many acres
added and subtracted and so forth. Would you please
restate what you understood his question to be?
MR. BAKER: Or, Greg, if you want to restate
your question, you can do so, but I wantto
understand it with this exhibit.
THE WITNESS: The 8.47 acres is referred to
by tax parcel number T-1 0032, which is a Bingham
County parcel number, I believe. And that's the
8.47 -acre piece, which is wholly in section 24. The
8,47
10.3-acre parcel, doing the math, is taking the
8.47 -acre parcel, adding to that 2.69 acres-acres -Q. BY MR. BAKER: Let's justtake
just take this one
step at atime. 8.47 plus ••-.
A. 2.69.
Q. Okay.
A. Plus .33.
Q. The .33 comes from
from··••
A. The portion to the west of tax parcel
10032.
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Q. Okay.

A. Then subtracting from that a 1.2-acre
piece off from T-10032
-1 0032 in section 24.
Q. Okay.
A. That's my recollection. And if those
numbers don't add up exactly, that may not be a
correct recollection. Okay.
Q. I'll just represent to you my
computations show that with a possible exception of
one one hundredth of an acre you're accurate.
So what were you then asked to do when
you were first asked to go out and assist with this
survey?
A. Represented by the blue line?
Q. I don't want to limit you that way.
Just forget this. If the blue was the first thing
you were asked to do, fine. If there was something
else, that's fine too. Just what were you first
asked to do?
A. Okay. I believe that the red was taken
from the deed of record. And the blue, the first
time really that I was on the ground in this realm
was to see if the -- in order for the pivot to fit
into the field, what would have to happen to the
8.47 -acre piece in order for that pivot to come
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around,
around.
Q. Would I understand correctly that when

you made the determination that the pivot would go
around the diagonal line in blue in the southwest or
the lower left, or however you want to say it, really
you had to locate that line as being a line that
would be outside ofthe pivot?
A. Correct.
Q. Was that the first line that you really
had to locate to see if this proposed transfer would
work?
A I don't recall. I believe that it was,
but I don't recall.
Q. Just, logically, wouldn't that have
really been the limiting factor? In other words, if
the circle is going to go around, we've got to make
this property line adjustment outside of the reach of
the circle?
A Yes.
Q. Do you have a recollection as to •• just
assuming that we're accurate there, that is that the
south, the diagonal line and the southwest ofthe
of the
blue line, Exhibit No.1 0, was the first line that
was located, do you have a recollection as to how you
identified what the west line in blue in Exhibit 10,
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where that would be located? In other words, how did
you know how far to extend this diagonal line to the
north and to the west?
A. I believe the intent-intent -- and here, again,
it's from recollection. I believe the intent was
some sort of an equal area exchange to make the
pivot-pivot -- allow the pivot to come around the corner
and also allow access, I guess, if you will, back to
the back. I don't remember the whole reason for
where that ended up, but I was thinking in my mind
that it was an equal area exchange. We would take
enough from off from this corner and add it up into
here, and it may have even been added over into here.
I don~ recall,
recall.
Q. Do you have a recollection thatthere
was a garden spot in front of Marcel's house that
needed to be included and that was part of the reason
why that line was extended to the north and to the
west?
A. I! recall the garden spot
spot. I don1
recall conversations that they may have been the only
reason why it was moved there, but it's possible.
Q. Do you have a recollection as to if that
garden spot fenced on the west?
A. I don't believe -- I don't recall that
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it was.
Q. Fair enough. Let's go to the eastlwest
east/west
line that's located in blue. What determined the
location of that east/west line? Why is it not
relocated down on the red line or why wasn't it
located further to the south or further to the north?
How did you happen to select that location for that
east/west blue line on Exhibit No. 10?
MR. MANWARING: Can we have him just explain
which position that you're at, because I'm not sure
where you're at.
MR. BAKER: I'll just add an "X" on the line
that I'm talking about.
MR. MANWARING: Okay. All right.
MR. MOELLER: So it's the southern line.
MR. BAKER: Southern border.
MR. MANWARING: Southern border of the blue
line.
MR. BAKER: Yeah.
Q. BY MR. BAKER: Do you understand my
question?
A
A. Yeah.
Q. Okay.
A. I don't know that I have an answer for
you. I don't recall why that line went there. Other
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than we were trying to come up with an approximate
acreage or something, I dont recall.
Q. You had earlier made reference to an
effort to equalize some acreages. Do you have a
recollection today, a better recollection, as to
exactly what acreages you were trying to equalize?
A. Not right off the top of my head.
Q. Why don't we take a look at this
agreement, Exhibit No. 1.
MR. MOELLER: May I see that, please?
Thank you.
Q. BY MR. BAKER: First of all, the
recitals,l
recitals, I don't know if this will add much, but I
just want to take you down through that. It makes
reference to an Exhibit A, which is an assessor's
map. And, fran
frankly,
kly, we do have a copy of that, and it
probabiy should have been attached to that document
and I don't think I did.
MR. BAKER: It is number 115, gentlemen.
MR. MANWARING: Are we going to make that
part of Exhibit I?
1?
MR. BAKER: Let's do so. So Exhibit I,
1, the
record may reflect, will be pages 100, 101, 102, 103,
and 115.
Q. BY MR. BAKER: Then as the second
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A. Uh-huh.
Q. Now, with all of that, let's go over to
paragraph two in the agreement, on page two of
Exhibit 1.
In paragraph two: Marcel agrees to
exchange Marcel's riparian land for part of Scott's
lot 1 property, but agrees to convey to Wes and Mont
that portion south ofthe south line ofT·10032
ofT-10032
extended and any adjustment required under paragraph
four when a survey is obtained.
So let's go back to Exhibit No.10,
No. 10, the
diagram
diag
ram with the blue and red lines that you've put
in. Now, what I understand is that with respectto
paragraph two, the south line of parcel T·10032
T-10032
extended, if that was extended on your diagram,
number ten, would really be an extension of the south
red line to the east?
MR. MANWARING: I'm going to interpose an
objection as to this particular witness's
understanding of the agreement, as it relates to that
question, but you can go ahead and answer.
THE IMTNESS: I was going to say, I wasnt
THE'MTNESS:
aware of the agreement. But in reading it, yeah,
that red line would have been extended.
Q. BY MR. BAKER: Why don't you, if you
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1 paragraph, the recitals, indicates, Marcel is the
2 owner of the parcel marked T
T·1
-10032,
0032, which you had
3 earlier made reference to?
4
A Yes.
5
Q. You're understanding this entry?
6
A. Yes.
7
Q. The third paragraph: Scott owns
8 property marked the Scott parcel, consisting of the
9 northwest/northeast and lot 1 in section 24 as well
1
100 as T·5548.
11
A. Okay.
12
Q. Make sense?
13
A. Yes.
Q. Wes, in the next paragraph: Wes and
14
15 Mont desire to purchase Scott's farm from Scott if
16 they are able to put a center pivot irrigation system
17 on it, and Scott desires to sell it if he can retain
18 part of the northwest/northeast as marked on
Exhibit A.
19 ExhibitA.
20
A. Okay.
21
Q. Marcel is the father of Scott Gentillon,
22 and desires to assist Scott in being able to sell to
23 Wes and Mont and to exchange his riparian land for
24 part of Scott's lot 1, section 19.
25
Is that all making sense to you?
www.TandTReporting.com
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would, please, with the red pencil just put a dotted
line where you would understand this paragraph makes
reference to, understanding that this client's
knowledge may not be binding in any way.
MR. MANWARING: I want my same objection
interposed too, if that's okay.
Q. BY MR. BAKER: Thank you.
Okay. Then the last part of paragraph
two says: Any adjustment required under paragraph
four when a survey is obtained. Let's go to
paragraph four and try to identify the adjustment.
Paragraph four: If a survey shows that
the farmable acreage in lot 1S is more than 10
percent less than the farmable acreage in lot 1,
Marcel agrees to deed Wes and Mont land to adjust the
new south boundary line in lot 1 by moving aline
parallel to the south line of
ofTT·1
·1 0032 north or south
so that the farmable acreage and Marcel's retained
portion of lot 1 equals the farmable acreage in
section 16.
Do you understand what part we're trying
to getto?
get to?
MR. MANWARING: I'm going to object to this
witness's ability to testify to the parties'
understanding.
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MR. BAKER: I'm not talking about the
parties' understanding, to be clear. I'm not
quibbling with you.
Q. BY MR. BAKER: Do you have an
understanding as to what this paragraph is trying to
say?
MR. MANWARING: Same objection as to that,
too.
THE WITNESS: I could probably figure it
out. I'm looking at here. In paragraph four, is lot
16, as it's referred to on the first sentence, the
same as what's referred to as lot 1 in section 16?
There's something's a
ambiguous
mbiguous here. There is no
section 16 --or
-- or is that section 19? There's a note
off to the left. Is it section 16 or is it
section 19; or are we referring to this section 16 as
lot 161
16? I guess I'm not clear on what's going on.
Q. BY MR. BAKER: Ifthere
lfthere was aerror in
the drafting ofthis and lot 16 should refer to ••-no. Let me start again.
If there was an error in this paragraph,
and the section 16 reference should be to section 19,
would that then make sense to you? Would the
paragraph make sense to you?
A. Yes.
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area. I believe. I'm only speculating, but I think
that's right.
Q. Okay.
A. Because I did write a legal descnption
descrtption
along that blue line.
Q. So sort of summarizing, at least in
part, or characterizing your
you r testimony, did you
prepare then the legal description for the blue
outlined parcel shown on Exhibit No. 10?
A. Yes. I did create a legal description
for that parcel.
Q. Were you the one that located the south
line of that; that is, the east/west line running on
the south that has the "X" on it?
A. WIlen
Wilen you mean located, what do you mean?
Q. Determined where the location of that
should be?
A. I don't recall. I don't recall. Let me
was·--explain why I don1 recall that. There was
because of the proximity of where I lived to where
this was, or this is, there was another individual
who may have been involved in setting that line. I
don't recall. I don't recall setting that line, and
I don't recall if I had someone set that for me on
behalf of me. Does that make sense?
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MR. MANWARING: Same objection.
MR. BAKER: Okay.
Q. BY MR. BAKER: So were you involved in
making the computation as to how the south line,
which has been marked by the "X" on the blue line in
Exhibit 10, were you involved in locating where that
line should go?
A. Mathematically, I believe that I was.
Q. Okay.
A. I mean, obviously -Q. What do you recall that you were asked
to do? Were you provided a copy of the agreement
ag reement and
asked to sort of apply it, or were you told something
else by someone?
A. I don't recall seeing the agreement. I
do recall seeing the deeds showing these riparian
lots. And if I recall, there was some - with this
1.84, which is referred to as lot 16, I believe -Q. You're referring to the 1.84 lot .••
A. Correct.
Q
Q..••
··in
in the lower right-hand corner?
A. Correct. And I believe that there was
some --I think thafs why I actually showed them on
the map is that the combination of the 1.84 and some
other area would have been equal to the adjusted
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1
Q. Sure.
2
A. Okay. Another licensed surveyor.
3
Q. Who was that?
4
A. Terry Meppen.
5
Q. Where is Mr. Meppen now?
6
A. Mr. Meppen lives in Firth, works in
7 Idaho Falls or Shelley.
8
Q. Is he still employed as a surveyor··
9
A. Yes.
1
100
Q
Q..••
··to
to your knowledge?
11
A. Yes.
12
Q. Do I understand your testimony to be
13 that you believe that you made the computations
14 necessary to locate where that line would be, but
15 that you're not certain as to whether you went out
16 and actually located the pegs ••
17
A. Yes.
18
Q
Q..•··at
- at the end of that line or whether
19 you asked him to do so?
20
A. Yes.
21
Q. If you asked him to do so, it's your
22 recollection, am I correct, that you told him where
23 that should be located?
24
A. Mathematically, I1would have had to have
25
told
him.
b - - = - = = = - =________- =________-=-=__
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1
Q. Do I understand accurately that you then
2 prepared the legal description from your surveyor for
3 that parcel?
4
A. Yes.
5
Q. Did you prepare the legal description
6 for the 1.04·acre
1.04-acre parcel located to the ··1'
-·I'll
11
7 withdraw that question. No, I won't. I'll restate
8 it.
9
Would you have also then drawn the legal
10 description for the 1.04·acre
1.04-acre parceJ located to the
11 south of that?
12
A
A. I don't believe that I did.
13
Q. The one point, the north line of the
14 1.04·acre
1.04-acre parcel, is which line on Exhibit 10? Is it
15 the dotted, extended line of Marcel's original
16 8.47 acres or is it the blue line that you located as
17 a result of your survey?
18
A. I believe it's the blue line.
19
Q. It appears to be on this diagram, does
20 it not?
21
A. Yes.
22
Q. It would be a simple matter from a
23 surveyor's point of view to make a computation as to
24 that acreage from the information ••
25
A. Yes.
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A. I would have.
Q. Do you have a recollection as to who
gave you instructions as to how to locate that?
A. I believe Marcel and I had a
conversation on where that line would need to be,
based on these parcels, the riparian parcels, and the
equal area exchange, from what I recall.
Q. Do you recall when that conversation
with Marcel occurred?
A. I do not.
Q. Was it before or after you did the
survey?
Well, it would have been before.
A. Well.
Q. Would it have also even been in the
process of? In other words, as you were locating
this, were you having the discussion with Marcel, or
is it strictiy based on the conversation that you had
with Marcel prior to doing the survey?
A. I believe it would have been prior.
Q. Do you recall where the conversation
occurred?
A. Where most of our conversations occur.
Probably around the kitchen table.
Q. So your answer, if I understand it, you
don't have a specific recollection, but you had a
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1

Q
Q..••
··contained
contained in this diagram?

1 number of conversations with Marcel at the kitchen

2
3
4
5

A. Yes.

2 table, I'm assuming in Marcel's home?
3
A.
A Yes.
4
Q. Do you have a recollection as to anybody
5 else being present at the time of that conversation?

If-If -- can I interject?
Q. Certainly.

A. On Exhibit 9 and others, the line that
6 actually is drawn -- it's covered by green in
7 Exhibit 9, but it actually shows it extending all the
8 way to the river-river -- would be the line that would
9 separate those two areas.
10
Q. Okay. Do you have a recollection of
11 add ressing
res sing this sort of formula in the first sentence
12 of paragraph four of Exhibit 1? I'll just read that
13 into the record: Ifthe
lfthe survey shows the farmable
14 acreage in lot 16 is more than 10 percent less than
15 the farmable acreage in lot 1 •• stopping there.
16
Did you have anything to do with
17 applying that language to an order to come up with a
18 survey for this property?
19
A. No.
20
Q. Do you have a recollection as to who did
21 make the computations to locate the south blue line
/IX?"
22 on Exhibit 10; that is, the line marked with the "X?"
23
A. Can you restate that?
24
Q. Sure. Who figured out where that needed
25 to be?
www.TandTReporting.com
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6

A. I don't.

7
Q. Do you recall whether Mrs. Gentillon was
8 present or not?
9
A. I don't recall. More than likely she
10 was, but I don't recall.
11
Q. But you don't have any recollection as
12 to anybody else?
13
A. Huh-uh.
14
Q. Did you have maps or documents that were
15 helping in your communication with Marcel at the time
16 of that meeting?
17
A. I don't know if lI had any at the time of
18 the meeting. If anything, it may have been-been -- here,
19 again, speculation, but it may have been a copy of
20 the assessor's map.
21
Q. Recall the conversation as best you can,
22 and I recognize it that's very difficult to recall
23 word for word; but what was the substance and the
24 affect of the conversation?
25
A. Well, 1-- that's going way back in the
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1 cobwebs of my brain, but I don't recall the exact
2 conversation other than I think it was
was--- it may have
3 come from a conversation that I had had prior with
4 Mont and the idea of whether the pivot would actually
5 fit in the field. And we determined that, yeah, that
6 pivot would fit, this is where the property would
7 need to be in order to do the equal area exchange.
8 And so by mathematics, that south line was laid in
9 there from those conversations.
1
100
So a specific conversation with Marcel,
11 I don't recall, you know, what we talked about other
12 than if the pivot goes through, you know, this is
13 where it would need to be.
14
Q. Then if I understand it correctly, in
15 the spring of 1999, you would have put the posts in
16 where the new blue line was to be?
17
A. Possibly. There, again, Ii don't reeail
recail
18 putting them in. I may have had someone do it for
19 me, but under my purview, yes.
20
Q. Good enough. Do you have any
21 recollection that anything was done other than
22 simply, you know·· what do you do? Do you put steel
23 posts in the ground or how do you mark that?
24
A. Typically, it'd be marked with a steel
25 rod in the ground --
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Q. Okay.
A. -- and some sort of a wood marker.
Q. Do you recall anything other than the
steel rod and the wood marker being placed, such as a
fence or anything like that?
A. No.
Q. Do you have any knowledge as to whether
an irrigation main line was laid down in the general
proximity of the blue line I've marked with an "X?"
A. I don't recall.
Q. Paragraph three of Exhibit No.1 reads:
Marcel agrees to exchange with Wes and Mont the land
from the southwest corner of
ofTT·1·1 0032 necessary to
install a pivot for irrigation of Scott's farm for
land east ofthe pivot continuous to mark parcel
T-100321east
T·10032
least disruptive to farming patterns on the
retained portion of Scott's farm.
What do you understand that to be
saying, if you can use it as to Exhibit No.1
No. 101
0?
MR. MANWARING: I'm going
gOing to object as to
his interpretation of this document, but he may
22 answer.
23
MR. BAKER: Thank you.
24
THE WITNESS: My interpretation is that
25 whatever would need to be excluded from T-10032
-1 0032 in
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order for a pivot to work, that's what would need to
have been adjusted.
Q. BY MR. BAKER: So, basically, the
diagonal line on the blue diagram on Exhibit 10 on
the southwest corner would be located to accomplish
the paragraph three?
A. Yes.
Q. With respect to the survey and the
property, were you asked to do anything after either
you or Mr. Meppen, whichever it was, went out and
located the corner of the parcel indicated in
Exhibit 1
10?
0?
A. Was asked to do work beyond that?
Q. Yes, sir.
A. In the field?
Q. Yes.
A. Not that Ii recali.
recaii.
Q. Were you asked to do anything else as a
surveyor with respectto any ofthis question or this
issue?
A. I think the only thing I did other than
this may have been to, you know, write the legal
description.
Q. Okay. Was that done generally
contemporaneously with the time that you finished the

PAGE 44

1 surveying?
A. Generally, it is.
2
Q. I mean, within a couple of weeks or
3
4 whatever?
5
A. Yeah.
6
Q. Paragraph three I think indicates ··I'm
7 sorry. Yeah, paragraph three, last sentence: Wes
8 and Mont will pay for the survey to obtain the legal
9 descriptions for the land to be exchanged. Did they,
10 in fact, do so?
A. No.
11
Q. Have you billed them?
12
A. Not officially. As far as an invoice
13
14 goes?
15
Q. Yeah.
16
A. No.
Q. Unofficially?
17
18
A. Well, we chatted about it, but-but -Q. Okay.
19
A. That's about as official as we get,
20
21 across the fence sometimes.
Q. Well, and I recognize the family too in
22
23 this. I understand that. Were you hired, for lack
24 of a better term, to do this work by Marcel or by
25 Mont and Wes, or by them collectively?
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1
A I don't recall. The thing that drove
2 this particular survey was a conversation that I had
3 with Mont whether or not a pivot would fit.
4
Q. Tell me about that conversation with
5 Mont, if you can. When did that occur, to the best
6 of your recollection?
7
A. I don't recall dates. It's been ten
8 years almost. But it was a conversation where, you
9 know, they were thinking about putting a pivot in the
10 property, and would it fit. And if we could get a
11 pivot in, what would have to happen around the corral
12 at the time.
13
Q. The corral was located where?
14
A On parcelT-10032.
parcel T-10032.
15
Q. Was anybody else present in this
16 conversation that you had with Mont?
17
A. I don't reCall.
rec-all.
18
Q. Do you recall where it occurred?
19
A. Huh-uh. No, I'm sorry.
20
Q. Do you recall •• recall for me again
21 just completely, as best as you can recall, the
22 substance and affect of the conversation. I would
23 recognize that you can't recall word for word or
24 anything like that, but what was the purpose of the
25 conversation? What was said?
r=- PAGE 46
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A Basically the question was asked, will a
pivot fit in the field? And if we can get a pivot in
the field, will the
the--_. you know, what will need to be
done on Marcel's property to make that pivot work?
Q. How long after that conversation was it
that you did the surveying work?
A. I don~ know.
know,
Q. Within a couple of months?
A It should have -- it was probably
several months, because this, I believe, was in the
wintertime,
wintertime. VVhen
V\Jhen we originally started it, it was
probably that same spring.
Q. Do you have a sense as to whether your
conversation occurred before or after this agreement
was in place?
A,
A. I don't have a sense for that.
Q. Have you had any other conversations
with either Wes or Mont that pertain to your work in
doing this survey here that you recall at this time?
A. I don't recall conversations that we had
A,
after.
Q. Right.
A,
A. Is that what you're asking?
Q. lam.
A. Other than we may have talked about some
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legal descriptions and, you know, maybe the exchange
and how it needed to be configured, but I don't
recall.
Q. Have you had any discussions with Marcel
or his wife about the work that you did, either
before or after the work you did, other than what
you've already talked about today?
A. No. Not that we haven't already talked
qbout.
Q. Do you have any other knowledge
regarding the underlying dispute here regarding the
problems here?
A. No. Not really.
Q. No. I mean, obviously, you've been told
things by people··
A. Yeah.
Q.•• but other than that, in terms of your
personal knowledge, you don't have any personal
knowledge?
A No.
MR. BAKER: Okay. I don't think I have any
other questions at this time. Go ahead.
MR. MOELLER:'
MOELLER:. I would have a few,
few.

PAGE 48

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

EXAMINATION
BY MR. MOELLER:
Q. Let's go back to Exhibit 10 for a
second, and this would be pretty much depicted in
Exhibit 9 as well and some of the other exhibits that
were mentioned. There's a large semicircle, which I
understand represents the location of the pivot; is
that correct?
A Correct.
Q. I've noticed that there's actually three
different circles, progressively smaller. Could you
describe why there are three lines there and then
tell us what each ofthose
of those lines represent?
A. The inside line or the line with the
smallest radius would have been what is referred to
as the last regular drive unit or the last wheel on a
typical pivot. The second line would be the end of
the hardware or the end of the actual pivot itself,
itself.
And then given a standard unit, the third line would
have been the spray from that handgun.
Q. So does the third line represent ··I
··1
don't want to repeat what you just said, but the
third, the largest circle, represents the extent to
which the spray would fly, or does it represent the
hangover of the, you know, end of the sprinkler pipe
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and the ••
A. It was to represent where the spray
would actually -Q. Okay.
A. And in doing so we were trying to
maximize, obviously, around the field the amount of
acreage.
Q. Right.
A. V\ttich
\1\ttich is typical with the pivot.
a.Q. It was your understanding that you
weren't concemed
concerned about the maximum spray but just
where the last unit oftires was going around?
A
A. Correct.
a.Q. Okay.
A
A. Actually.
Actually, the line that I used there
shows that it's the actual end of the hardware.
So --and
-- and the reason for that, if there are buildings
and things around, it won't actually affect that.
a.Q. So after the middle of the three
circles, there's no hangover beyond that?
A
A. That's the end of the hangover.
Q. That's very helpful. Thank you.
We've described this line that goes
through T·10032
T-10032 as a line. It's not a straight line
though, is it?

a.
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Q. When you say a thousand dollars into it,
is that your fee, or your costs, or both?
A.
A Both. All. Everything.
Q. There was a question asked by Mr. Baker
about conversations, and you indicated, well, the
conversations took place where they usually do, which
was around the table.,
table.. Whose table do they usually
take place around?
A. Marcel's.
Q. Do you recall how many times there were
conversations around the table about the subject of
drawing these lines?
A. I don't.
Q. Was it more than once?
A
A. I'm sure that it was.
Q. Did these conversations take place over
several years or was it over several months or a
shorter period of time?
A
A. I would have to say probably several
months.
a.
Q. During the course of the conversations
that you had, was more discussed than just the
location of these lines of adjustment that we've been
talking about today?
A.
A Not that I recall.

a.
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A. Are you referring to -- oh, the line
that's created by the pivot?
Q. Yeah. It's referred to as a diagonal
line. It's not actually a straight line?
A. No. It's not.
Q. It's what I believe it to be called an
arc?
A
A. Yes.
Q. The other lines that were drawn for
adjustment purposes, for example, the 1.84, those are
straight lines.
Jines. The 1.84 ••
A. Yes.
Q. -·those
_. those are not arcs?
A.
A Yes.
Q. There was a question about whether
you've been paid yet, and you indicated that you
hadn't sent an official bill. What is the amount
that you are owed on this?
A. I'd have to go back into my books and
look at the time that was spent
spent.
a.Q. Do you have an estimate, ballpark
figure?
A It might be •• something like that, on a
A.
typical situation, I might have a thousand dollars
into it.

a.

a.
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a.

Q. Do you recall any conversation about
water delivery during your meetings with Marcel, with
Wes and Lamon, or together with them?
A
A. Well, I recall conversations that I've
had with Marcel regarding the water delivery.
a.
Q. To the best of your recollection, what
was the gist of those conversations?
A
A. I remember discussing that water
water---- you
know, how would this be watered down here, and, you
know, that he would probably have to run a main line
down there somehow to get water to it. That's really
the only way that it's available.
Q. Was there any discussion about where the
water would come from for that main line?
A I don't know if there was a discussion.
A.
I understand where it comes from, because I moved
pipe there as a young man.
Q. Well, then you sound like you're very
well qualified. A pipe mover, I understand that.
Would you explain then what your understanding was
based on your experience as the pipe mover in the
area?
A Well, the only delivery to that
A.
particular field is the pump that sits on the canal
at the north end of the field.

a.

a.
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2 Could you, to the best of your memory, mark where
that pump is located on Exhibit 10?
Okay. And let the record show that
you've drawn a line with an arrow pointing to a point
where it says "pump." That's the location of the
pump?
8
A Correct.
9
Q. Okay. And how was it your understanding
10 the water was to get from the pump to Marcel's
11 property?
12
A. Well, traditionally, there's a main line
13 that runs along the lane, the north line of the
14 property. My understanding was that it would
15 continue, you know, somehow to the back, whether it
16 was along the line or down behind. I don't know if
17 that was ever discussed.
18
Q. You say that it was your understanding.
19 Why was it your understanding?
20
A Well, because we had had the
21 conversation about how are we going to water that.
22 And the only way to water that was from this pump.
23 And the only way to get the water from that pump to
24 this property would be aboveground main line or main
25 line.

5 I.
6
Q. There were times when Wes and Lamon were
7 there also?
8
A. I don't believe they were in those
9 conversations.
10

1

Q.

2

A It WOUldn't
wouldn't have to be.

24
25

13 this paragraph one?
A Just that we're going to have to run a
15 main line to the bottom to irrigate the field.
16 Basically, that is it.
i7
Q. And is it your perception, based upon
18 your conversation with Marcel, that he anticipated
19 that that would happen as a result of that agreement?
20
A I believe that was his understanding.
21
MR. MOELLER: No further questions.
22
MR. MANWARING: I've just got a coople.
couple.

14

23
24
25

It wouldn't have to be aboveground?

Q. I'd like you to refer to Exhibit 1 for a

second. I'd just ask you to read paragraph one to
yourself, just to refresh your memory at the very
bottom of page one of the document. It goes to the
top of page two.
A. Okay.
Q. Have you reviewed that?
A Yes.
Q. Okay. Thank you. Is there anything
contained in paragraph one that refreshes your memory
about any of the things that you discussed around the
table with Marcel or anyone else about the water
rights?
A. Other than there would be a ••
-.
MR. BAKER: Let me just --lay a foundation
as to who was there. When you say Marcel or anyone
else, it's confusing.
MR. MOELLER: Sure.
MR. BAKER: Limit it to Marcel or
identify..
identify -MR. MOELLER: Sure.
Q. BY MR. MOELLER: There's been a lot of
talk about undated, around the table conversations.
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Q. In your conversations at the table with

11 Marcel about this transaction, what is your
12 recollection about what was discussed pertaining to
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1 And I don't know who was there for all of those
2 conversations. I assume··
assume •• this is a question ··it
.- it
3 wasn't always the same people?
4
A It was always, at a minimum, Marcel and
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EXAMINATION
BY MR MANWARING:
Q. Did you pay Terry Meppen for his service
in helping you with this survey?
A No.
Q. Did he bill you at all?
A No.
Q. Do you know what his cost would be, or
would it be part of your cost?
A. It would be part of mine.
Q. When's the last time that you had any
conversation with anyone about paying for your
survey?
A. I don't remember. : think the last time
I talked to Mont, he might have mentioned it on the
phone, but··
but .Q. When was that?
A. Maybe two or three months ago, maybe.
Q. If you'd look at Exhibit 10 or whatever
the first one is that's handed to you. Ten? Is that
Exhibit 10?
A. Uh-huh. Yes.
Q. At the time that you ··well,
•• well, let me
first ask you this: Did you record your survey, your
record -=-=-=-=-=
of survey?
____
______-=-=__- = - = - - d
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A. I did not
not.
Q. So it's never been recorded?
A. Not-Not -- no.
Q. What was the purpose for your preparing
this survey if it wasn't to be recorded?
A. More in order to prepare the legal
description. I drew a map that
th,at everyone could see,
basically,
baSically, and then the legal description was created
from that map.
Q. Okay. So if I understand then, the
purpose for you putting a survey together was to give
the parties to this agreement in Exhibit No.1
No. 1 some
legal descriptions to use in doing some parcel
exchanges?
A. I believe that was the main reason.
Q. Okay. All right.
At the time that you prepared your
survey, as I understand your testimony, there was not
acenter pivot located on this parcel?
A. Correct.
Q. Where did you get the measurements for a
center pivot?
A. As far as-as -Q. Its arc and movement.
A. Well, typically, in having done many of

e
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Q. So as you look at Exhibn'No.10,
Exhibn·No.10, the
1
2 smallest radius of your pivot line, does it come to
3 the bank of the Snake River or the meander of the
4 Snake River?
A. The first line does not quite make it to
5
6 the meander line. The second line stopped at the
7 meander line, which was actually the hardware.
Q. Right As you look at your Exhibit
8
No.10
No.
10
as well, on the west side is a road?
9
A. Yes.
10
Q. Is that a county road?
11
A. Yes.
12
Q. The smallest radius arc forthis
forth is pivot
13
14 ends where in relation to the county road?
A. Somewhere near the right-of-way.
15
Q. The second largest arc in this center
16
17 pivot diagram ends where in relation to the county
18 road?
A. Up on the canal bank.
19
Q.
So if I understand then, from your
20
of these arcs on here
21 testimony here, this diagram ofthese
pu rposes of the center pivot is simply to give
22 for purposes
23 the parties an idea that a pivot could fit?
A. Yes.
24
Q. It wasn't to say this is where a pivot
25
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these in the Snake River Valley, we'll take the
limiting factors. And onewas
one was the fence by the
pigpen. Okay. And that's in the corral area. And
the other was, obviously.
obviously, the highway. So with those
limiting factors.
factors, you basically fit the -- it's a
best fit scenario. So you move that pivot to where
it would fit, using a standard system. And I don't
recall the actual radius that I used.
used, but typically
they're around 1,320 feet long.
Q. That's what I'm driving at is your
determination of the radius from the pivot, which is
based on your experience in understanding of how a
pivot would best work?
A. Best case scenario or best fit scenario.
Q. Best fit. Okay.
On the east side ofthis
of this particular
diagram, Exhibit 10, is the Snake River?
A. Yes.
Q. How would that interplay into the
movement of this pivot or planned pivot?
A The line that I used would have been the
meander line of the river.
river, based on the original
survey-survey -- well, let me back up. An independent
survey of that area that located the actual bank of
the river.
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would go?
A. Correct.
Q. In fact, there wasn't a pivot there?
A. That's right.
Q. Neither Wes nor Mont had given you any
lineal feet or radius of any pivot they were
anticipating, were they? They hadn't given you··
you ••
A. No. They had not.
Q. So when you look at this diagonal line
that was referenced on Exhibit 10, that is, as
Mr. Moeller pointed out, more of, perhaps, maybe an
10.3-acre
arc line along the southwest corner of the 10.3·acre
parcel, that is a proposed line where a pivot could
fit?
A. Yes.
Q. Okay.
MR. MANWARING: Now, this hasn't been marked
yet, but do you have that.
that, Dwight.
Dwight, that warranty deed
from Marcel to the Petersons?
MR. BAKER: What's the number?
MR. MANWARING: That is bate stamped 113,
114.
MR. BAKER: Yes. 113, 114.
Q. BY MR. MANWARING: Can you locate that,
Mr. Leavitt?
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A. Yes.
MR. MANWARING: Can we have this marked as
Exhibit 11?
(Exhibit No. 11 marked.}
Q. BY MR. MANWARING: Mr. leavitt,
Leavitt, I know
this puts you on the spot·· but you may feel like
you're on the spot anyway.
A. That'swhy
That's why I'm here. That's off the
record.
Q. I understand no payment is going to
satisfy this; right?
If you would simply review that warranty
deed for me, in particular, identifying the legal
descriptions that are involved in parcels one and
two. Then when you feel like you're familiar with
that enough, if you would let me know.
A. Parcel one refers to what I show on my
map as T-10032.
Q. If you would obtain Exhibit No.2
No. 2that
we've looked at previously, and if you would use your
fancy marker pen and choose either color··
color •• we'll
give you an option ··and
•• and for parcel number one,
outline that in one color on Exhibit 2.
MR. BAKER: wait a minute. I think that's
already outlined. That is the red line on
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is marked like that.
Q. And so the red refers to which parcel
then?
A. The red is parcel two referred to on
Exhibit 11.
Q. Very well. Then with the blue marker,
if you could identify parcel one.
Thank you.
Mr. Leavitt,
leavitt, you mentioned right at the
beginning, when you were handed Exhibit 1, about the
agreement for exchange of property and option, that
you assumed that there was some access as well, that
there was going to be some access issues to the back
parcels. Can you explain what you're referring to
for that?
A. Well, from my memory-memory -- and the only
reason that I remember some of this is because we
used an even number of feet. And, typically, when
you use an even number of feet, it's something that's
been agreed upon or some dimension that will allow
something to happen.
So I believe if what you're referring to
is what I'm recalling is that we had taken from the
northwest corner ofT
of T-10032, extended that line .-or, excuse me.
me, moved that line west 60 feet. And I
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MR. MANWARING: Two. We're looking at
Exhibit 2. I'm sorry.
MR. BAKER: Yeah. Okay. And if you want to
do it again, that's fine.
MR. MANWARING: Yeah. Just to make sure.
MR. BAKER: Excuse me.
Q. BY MR. MANWARING: So we have Exhibit 2
there?
A. Yes.
Q. All right. Now, if you would then
mark ··let's
··Iet's see. What do you have there, red?
A. I do.
Q. If you would mark parcel one in red on
Exhibit 2.
A. Can I referto
refer to my own file?
Q. Anything that will help you.
A. I'm referring to-to -- and I'd like to do
it just because I pulled it from my file ••--the
the GLO
survey. GLO, General Land Office, which is now the
BLM, because I wasn't sure what lot 1 of section 19
1,
was. But it refers to lot 1 --government
-- government lot 1.
because
beca use of the river, township 1
1,, south range 37,
east of the Boise meridian. That is what parcel two
on Exhibit 11 refers to. And in red on Exhibit 2.
2, it
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garden spot that was there that was referred to
earlier. Some of that may have been for access to
the back. I don't recall, but it was moved an even
number offeet, which must have been a number which
was somewhere agreed upon.
Q. On many of the exhibits, Exhibit No.2
that you just looked at there, for example, there is
running east and west along the northern edge ofthat
exhibit asmall easement that's been identified. Did
you understand that easement on there?
A. Yes.
Q. What's thatfrom; do you know?
A. That was an easement that we were
retaining for Marcel to get back to his house, I
believe.
Q. Did that easement extend all the way to
T-10032?
T·10032?
A. I believe that it did, yes.
Q. Did that extend without adding the
additional.33 acres to the west ofT
of T·10032?
-10032?
A. I don't recall.
Q. If you'd look at Exhibit 1, you were
asked to review paragraph number four. And you've
mentioned in your testimony that from your review,
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you thought there was some ambiguity in paragraph
four. Can you explain what ambiguities you ran
across?
A Well··
A.
Well --and
and this is the first time I've
seen some of this, but the first line of paragraph
four mentions a lot 16. And then the last words of
paragraph four says-says -- the last line mentions a lot
one, section 16. I'm not sure that we're dealing
with section 16.
So the ambiguity is, was that supposed
to say section 19 or something referring to lot 16?
I don't recall. I'd have to study it more.
Q. Okay.
A But I just wasn't quite clear on what it
A.
was saying.
Q. Now, you mentioned that your original
survey differed from Exhibit 2 because your original
survey did not have the pivot line; is that right?
A Correct.
A.
Q. Do you have acopy of your original
survey?
A I believe I do.
A.
Q. Now, you pulled from your file a page
that's ••-·is
is that a copy of your Original
original survey?
A Yes.
A.

PAGE 66

1
Q. That page, I'm understanding, would not
2 actually be the original survey. It would just be a
3 copy?
4
A.
A It would be a copy, correct.
5
Q. Do you have the original survey
6 somewhere?
7
A. Not with me.
8
Q. Not with you. In your office, perhaps?
9
A Perhaps.
A.
10
Q. Okay. Would there be any problem in
11 making available acopy of that full original survey
12 for us?
13
A No problem.
A.
14
Q. Before you put the ~opy back in··
in ••
15 sorry. I should have caught you, but could you pass
16 that down so that we can get a chance to look at
17 that?
18
Now we've all had an opportunity to look
19 at that copy, and we're probably going to have to
20 label that, if we can. Can we make a copy of that
21 while you're here?
22
A. You can just keep it
it. I'll replace it
23
MR. MANWARING: Okay. Can we make that
24 Exhibit 12?
25
(Exhibit No. 12 marked.)
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Q. BY MR. MANWARING: Other than the pivot
1
2 lines, are there any differences with respect to
3 Exhibit 12 as compared to Exhibit 2?
A It doesn't appear to be any different
A.
4
5 with the exception of the pivot lines.
Q. So on Exhibit 12, where it shows the
6
of T·1-10032,
0032,
7 diagonal line at the southwest corner ofT
8 that was something that you had already identified on
9 your survey without putting the pivot lines in?
10
A Correct.
Q. Do you recall today what gave you the
11
12 information to locate that diagonal line in that
13 area?
A Well, Il believe it was kind of a
A.
14
15 simultaneous here. It was all driven by whether or
16 not a pivot would fit in the field.
Q. Okay.
1i
A And so, basically, this came after the
A.
18
19 fact. ItJt was almost like a chicken and an egg, but
20 it came after the fact because this one came with the
21 pivot lines on, and Il didn't do it with the pivot
22 lines on it originally.
Q. So the diagonal line was still based on
23
24 a presumption that a pivot line could be placed in
25 that field?
r-- PAGE 68

A Yes.
A.
1
Q. It wasn't put there because there was
2
3 some existing fence?
4
A.
A No.
Q. It wasn't put there because there was
5
6 some existing pen or corral?
A No.
A.
7
Q. It wasn't put there because there was
8
or ••
9 some preexisting edge of a shed or a building or··
10
A No.
A.
Q. •• anything like that?
11
12
A No.
A.
Q. It wasn't put there because that was the
13
14 edge of the farmed ground at the time?
A No.
A.
15
MR. MANWARING: I don't have any other
16
17 questions. Thank you, Mr. Leavitt.
MR. BAKER: I really have just two
18
19 questions.
20
FURTHER EXAMINATION
21
22 BY MR. BAKER:
Q. First of all, Mr. Manwaring said it was
23
24 based on a presumption that the pivot would fit in
25 there. Practically speaking, it was based on
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1 mathematical computation that assuming that the pivot
2 point was in the center, it, in fact, would fit in
3 that?
4
A. Yes.
5
Q. It wasn't a presumption. You'd made the
6 determination, yeah, it will fit?
7
A. I agree with that. Not knowing what
8 size of pivot from the fact of when we would go in
9 there, some of it may be presumption, but it was
10 calculated on a best fit scenario.
11
Q. Sure. You're aware that pivots can be
12 designed to be 1
1,260
,260 or 1,270 ••
13
A. Yes.
14
Q
or 1,280 or 1,310 feet or whatever
Q..••
··or
15 you need?
16
A. Yes.
17
Q. The second question deals with this
18 so-called diagonal line. As I look at your surveys,
19 they all appear to be astraight line with a specific
20 call of distance and direction rather than an arc. I
21 had understood you to respond to Mr. Moeller that, in
22 fact, it was an arc. Can you tell me from the
23 surveys, was it an arc or was it a straight line?
24
A. Yes. I believe Mr. Moeller was
25 referring to the line on Exhibit 9 that shows the
-= PAGE 70

1 second, the middle line. And I believe that he was
2 asking, is that line an arc where it goes through
3 T-10032 or is it a straight line? And my response
4 was it would be an arc. Il believe that's what the
5 question was that was asked.
6
Q. That's what you were trying to convey is
7 that that would be an arc, but the survey line is a
8a straight line?
9
A. The survey line would be a straight
10 line, yes.
11
MR. BAKER: I don't have any further
12 questions. Thank you.
13
MR. MANWARING: Do you have any questions?
14
MR. MOELLER: Maybe just brtefly. I don't
15 want to prolong this necessarily, but if I may.
16
17
FURTHER EXAMINATION
18 BY MR. MOELLER:
19
Q. I don't think the record's clear on
20 this. It refers to Arrow Land Surveying, Inc. Is
21 that the name of your business?
22
A. It!tis.
is.
23
Q. Is that still the name of your business?
24
A. Yes.
25
Q. The Deposition Exhibit No.1,
No. 1, page one,
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under recitals, it says: Survey means a survey by
Arrow Land Survey to be paid for by Scott. Do you
see that language there?
A. Yes.
Q. Later on, on page two at the end of
paragraph three it says: Wes and Mont will pay for
the survey. Is that talking about the same survey?
A. I don't believe that it is. And the
only reason I say that is because there were some
things that were, I believe, from memory, going on at
the same time with some property with where Scott was
living. And coming up with an irrigated acres of the
entire field, in order-order -- it may have been prior for
sale. I don't recall. But there was some work that
was going along when we were defining some of these
other lines. That may be what the recitals would be
referring to.
Q. I'm curious about that. If you can
expand on that maybe just a little bit. If that's
not referring to the same survey, then what do you
think it's referring to?
A. I can only speculate that there was some
work going on around Scott's house, that it may be
referring to something that we were doing independent
of the pivot. I don't recall.
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Q. So it would be your recollection then
that the survey referred to on page one that Scott
was to pay for, was that this same survey
su rvey that's
reflected in Exhibit 12 or a different survey?
A. I think it was probably a composite of
the same survey. There was
was- you know, we were
there at different times that it may be referring to.
Q. In the survey referenced in paragraph
three on page two, which survey does that reterto,
refer to,
or is that asurvey that you don't know about?
A. I believe it was probably referring to
the survey once the pivot lines were drawn on. I
believe. I dont know.
Q. So is that survey reflected in any of
the exhibits?
A. The survey that's referred to in this
recital?
Q. Right. I guess, let me ask the question
a different way. I'm not trying to confuse you at
all.
Which exhibit would correspond, to the
best of your knowledge, with the survey mentioned in
the recitals on page one that says: Survey means a
survey by Arrow Land Survey paid by Scott. Which
reflects that survey, if any?
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1
A. Nothing that we have here today, but I
2 believe it's a composite of this survey because 3 and the only reason that I say that is because I'm
4 looking at this. When I started the whole deal, I
5 was doing some work for Scott. And it was primarily
6 around his house and to come up with the irrigated
7 acreage. And I believe that may have been prior to
8 the sale. I don't recall.
9
Q. Then on page two, paragraph three where
10 it says: Wes and Mont will pay for a survey, do any
11 of the exhibits that have been used during this
12 deposition correspond with that survey?
13
A. Yes.
14
Q. Which ones would that be?
15
A. I believe those that show the lines of
16 the pivot.
17
Q. Okay. So that wouldn't be Exhibit 12,
i2,
18 but it would be the other maps that we've been
19 looking at?
20
A. Yes.
21
MR. MOELLER: Okay. Thank you. That's all
22 I have.
23
MR. MANWARING: Just one last question,
24 Mr. Leavitt
25
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1 find anything that was of record that specified in it
2 any type of an easement, and so I believe it was
3 something that we were trying to indicate there that
4 this ten acres was-·
was _. because it was all the same
5 farm at one time.
6
Q. BY MR. MANWARING: Sure.
7
A. There was really no need to have an
8 easement to go to a particular piece separate from
9 the farm until we separated the farm. And so then my
10 intent was to put an easement and some sort of a
11 legal document that would create an easement to the
12 10.3-acre parcel.
13
Q. And
Andyoursurveywasgoingtobethe
your survey was going to be the
14 beginnings
begin nings of that legal document to identify that
15 easement?
16
A. For that width. I believe that's
17 probably true.
18
MR. MANWARING:
MANWARI NG: Okay. Nothing further.
19
20
FURTHER EXAMINATION
21 BY MR. BAKER:
22
Q. Do I understand that you were told to do
23 that and make that easement by either Marcel or by
24 Mont orWes, or, alternatively, is that something
25 that just, given your relationship between the
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1
FURTHER EXAMINATION
2 BY MR. MANWARING:
3
Q. On Exhibit 12, the easement that you
4 identified at the top of that exhibit, how did you
5 identify that easement?
6
A
A. On the map?
7
Q. Yeah.
8
A. I referred to it as a 30-foot
3D-foot
9 ingress,egress easement.
10
Q. Did that come from a deed that you had
11 reviewed?
12
A. No.
13
Q. Where did it come from?
14
A That basically was something that was to
15 go with the 10.3 acres that was being created with
16 this survey.
17
Q. So your understanding was that the
18 30·foot
30-foot easement running east and west was to go with
19 the parcel that we've identified as T
T·1
·1 0032?
20
A. That was my understanding.
21
Q. Okay.
22
MR. BAKER: Where did that understanding
23 come from?
24
THE WITNESS: Well, typically we --we
-- we don't
25 want to landlock a piece of property, and so I didn't
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1 parties and your role as a surveyor, you just
2 unilaterally did yourself, recognizing there needed
3 to be a right·of-way?
right-of-way?
4
A. More than likely it would have been-been -5 where we're cutting off a piece of property that's
6 not accessed by a county road, the only way to get
7 there is to create some sort of an easement. And a
8 lot of times in our legal description the last line
9 may state that there's access of some ··together
•• together
10 with what access may be there. At that point
pOint in
11 time, that was my intent was just to create an access
12 easement for that parcel at the time.
13
Q. Earlier aquestion had been asked as to
14 whether that easement was intended to go to the old
15 T·10032
T-10032 or whether it was to go to the new 10.3·acre
10.3-acre
16 parcel. I had understood you to answer to the
17 T·10032.
-10032. It isn't drawn in going to the 10032.
18
A. I don't believe --I think what I said
19 was that I didnt recall whether it was to go to
20 T,10032
T" 10032 or to the new one. But in looking at
21 Exhibit 12 without the additional marks on it, it
22 appears that I stopped it on the map at the new west
23 line of the 10.3 acres.
24.
24
. MR. BAKER: Okay. Could we just take a
25 break, and I'd like to discuss this with my clients,
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Mr. Leavitt to leave not answering a question that
somebody thinks is important. We appreciate your
accomodation in getting overhere. Any problem with
that?
MR. MANWARING: No. No problem.
(A recess was taken from 12:03 p.m. to
12:11 p.m.)
Q. BY MR. BAKER: I only have one more
question, which is: Did Scott pay for the rest of
the survey?
A. No.
MR. BAKER: Nothing else. Thank you.
MR. MOELLER: I'm going to pass.
MR. MANWARING: We're done.
(The deposition concluded at 12:11 p.m.)
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and that the foregoing transcript contains a full,
true,
trUe, and verbatim record of said deposition.
I furthe.r i::ertify that I have no interest in the
event of the

2008.

~ction.

WITNESS my hand and seal this 10th
lOth day of April

Sheila T. Fish
Idaho CSR No. 906,
Notary Public in and for
the State of Idaho.

My Commission Expires:

04-06-2013
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PAGE 78
VERIFICATION

STATE OF
ss.

COUNTY OF

I, DARREN R. LEAVITT, say that I am the witness
referred to in. the foregoing deposition, taken the 9th
day of April 2008, consisting of pages numbered 1 to
79; that. I have read the said deposition and know the
contents thereof; that the same are true to my
knowledge, or·
or. with corzections, if any,
ariy, as noted.

Page

was by

the whole

Line

Should Read

Reason

DARREN R. LEAVITT
Subscribed and sworn to before me this

day of

2008,

(Seal)

at

,

Idaho.

Notary Public for Idaho
My Commission Expires

www.TandTReporting.com
www. TandTReporting. com

T&T REPORTING

(208) 529-5491
348

DEPOS~ON

OF·
DEPosloN OF'

DARREN R LEAVITT

17 [214:86:23
[2J 4:86:23
1
19 [7]4:930:2433:14,16,
19:24 29: 2262:21
1 [2819:6,17,18,20
[2819:6,17,18,2019:2429:
22 62:21 65:11
9,21,22 30:9,24 31:4,7
32: 1988 [1) 19:7
31:4,732:
14,16,1933:1238:12,15
14,16,19 33:12 38:12,15
1991
(2J7:14,16
1991!217:14,16
54:3 57:12 62:21,22, 1996 {3J7:16,19,24
42:11 54:357:1262:21,22,
{3)7:16,19,24
22,23
63:10 64:23 70:25
22,2363:1064:2370:25
1998 {2]
{2J 14:3,5
1,260 {lJ69:12
{1]69:12
1999 [1141:15
[1] 69:
69:12
1 ,270 [lJ
1,270
12
2
(1]69:14
1,280 [lJ69:14
2 (12] 11:15,16,18 61:19,23
1,310 (1)69:14
62:3,8,15,25 64:765:17
1 ,320 [lJ
[1] 58:9
64:7 65:17
1,320
67:3
1.04-acre [6]14:12
£6114:12 16:3
(8]20:19,2221:15,16,
2.69 [8]20:19,2221:15,16,
24:337:6,10,14
24:3 37:6,10,14
[1122:22
19 22:22 24:17,20
1.2 [1]22:22
1922:22
2.69-acre !4114:11
[4]14:11 16:2
1.2-acre [1]25:2
[1125:2
1.84 [7]15:1620:534:18,
20:11 24:1
23 [lJ
[1] 4:10
19,2450:10,11
19,24
50:10,11
25:3 30:9
24 [4]22:7
[4122:7 24:15
24:1525:330:9
1.84-acre !1117:5
[1117:5
1/2 (1) 11:8
3
10 [26]
[261 23:9,10,13 24:2 26:
[4J 13:19,20,25 23:7
23,2528:831
:11 32:13 34: 3 [4]
23,25 28:8 31:11
[2174:8,18
635:937:1438:14,2242:
6 35:9 37:14 38:14,22 42: 30-foot !2174:8,18
33
[4]
22:22
24:22,23 64:21
[41
19 43:4,12 48:3 53:3 56:
1943:4,1248:353:356:
[11
37
[lJ
62:23
19,21
58:17 59:1,9 60:10
19,2158:1759:1,960:10
62:1
4
10.3 [7]
[7) 21:23,2522:11,18,
21:23,25 22:11 '18, 4 [3] 14:18,19,24
74:15 76:23
21 74:1576:23
472 (4]14:2115:1816:5
(4114:2115:18 16:5
1 0.3-acre [7] 20:18,21 23: 17:3
10.3-acre
2424:1660:1275:1276:
24
24:16 60:12 75:12 76:
5
15
[1] 5:1
5 (2] 15:12,13
10:26 [lJ
(219:23 29:23
100 (219:2329:23
6
(2124:25 76:17
10032 (2124:2576:17
6
[3]15:23,2416:1
(3115:23,2416:1
[11 29:23
101 [lJ
[11 63:25
60 [lJ
[1129:23
102 [lJ29:23
[1]
61
(11 4:11
103 [2] 9:23 29:23
66
(114:12
[6]4:211:861:3,462:25
11 [614:211:861:3,462:25
63:5
7
[214:817:22
110 [2J4:817:22
7 [2] 16:24,25
111 [1]4:8
[114:8
8
112 [1)17:23
[5] 11:817:22,2418;1,21
11:817:22,2418:1,21
8 [5J
[3]4:11 60:21,23
113 [3J4:11
8.47 [9J22:6,14,15,18,22
[9122:6,14,15,18,22
114 [3]
[3J 4:11 60:22,23
23:1424;12,1937:16
[2] 29:19,24
23:14 24:12,19 37:16
115 {2J
24:15,
[4123:1224:
15,
[6!4:3,10 13:19,25
23: 8.47 -acre !4123:12
116 [614:3,10
13:19,2523:
17 25:25
1725:25
6,9
(11 14:21
877 (lJ
(2] 4:4 14:17
117 [2]
878 [1115:18
[21 4:515:11
118 [2J
879 [1116:5
119 [2] 4:615:22
12 [8]66:24,25 67:3,6 72:4 880 [1117:4
[11 19:7
89 [1J
73:17
74:3 76:21
73:1774:376:21
12:03 [1177:7
(1)77:7
9
12:11 12177:8,16
[2]77:8,16
9
[loJ4:119:17,18,25
21:10,
(1014:119:17,18,25
120 [314:716:23,24
(3)4:716:23,24
14
38:5,7
48:5
1438:5,748:5
69:25
[214:919:16
121 [2J4:919:16
90[1]7:10
90!117:10
127 [2]4:211:15
91
!217:9,10
9112]7:9,10
13 [114:3
(114:3
98
[1]12:9
14 [1]4:4
[1J4:4
[1)
99
(1) 12:10
15 [2]4:5,6
16 [l7J4:7
33:11,
[17J4:7 32:13,20 33:11'
A
12,14,15,16,17,19,22 34:
12,14,15,16,17,19,2234:
a.m !115:1
[1]5:1
18
38:14 65:6,8,9,11
1838:1465:6,8,9,11

www. TandTReporting.com
www.TandTReporting.com
Sheet 1

111 32:24
ability [lJ
able (3] 10:9 30:16,22
aboveground !2153:24
[2153:24
54:1
acceptable 111
III 5:25
27:8 63:12,13
access m
(7J 27:863:12,13
64:3 76:9,10,11
64:376:9,10,11
accessed [ll76:6
111 76:6
accomodation 11177:4
[lJ 77:4
accomplish !1143:5
(1)43:5
accuracy !1115:4
[1115:4
accurate !51
(5J 16:22 17:11,
12 25:10 26:21
1225:1026:21
accurately 11137:1
[lJ 37:1
acquainted !216:13
[2J6:13 8:25
acquired !1118:14
[1)18:14
acre !1125:10
[1125:10
32:13,
acreage [10129:2
[1 0129:232:13,
14,18,1937:2438:14,15
14,18,19
37:24 38:14,15
49:7 73:7
49:773:7
acreages [3]21:11
[3121:11 29:4,6
acres !161
[16J 17:5 20:22 21:
15,16,23,25 22:6 24:6,12,
1737:1664:2171:1274:
15 75:4
76:23
75:476:23
across 121
[2] 44:21 65:3
actual [5J
£51 12:248:1849:
12:2 48:18 49:
1658:8,24
16 58:8,24
actually !1519:1212:24
[15J9:1212:24
34:23 36:16 38:6,7
20:21 34:2336:1638:6,7
41:448:1049:3,15,18 50:
41:448:1049:3,15,1850:
459:766:2
4 59:7 66:2
add !4125:627:1228:12
[4]25:627:1228:12
29:13
27:13
added 12124:7
[2J 24:727:13
adding [2]24:17 64:20
additional !31
[3J 22:11 64:21
76:21
address 11111:4
[1J 11:4
addressing !1138:11
[1]38:11
adjust 111
[1] 32:15
adjusted [2134:2543:2
£2134:25 43:2
adjustment {6J26:17
!6126:17 31:
9 32:9,11 50:1051:23
50:10 51:23
932:9,11
affect !3140:24
[3]40:2445:2249:
45:22 49:
18
ago 11156:18
[lJ56:18
agree 11169:7
[lJ 69:7
agreed !21
(2) 63:20 64;6
64:6
agreement !1614:1
(1614:19:16
9:16
11:2,319:23 20:13 29:9
11:2,319:2320:1329:9
31:3,20,23 34:12,15 46:14
31:3,20,2334:12,1546:14
57:12 63:11
55:19 57:1263:11
31:5,7 32:15 42:
agrees !41
[4] 31:5,732:1542:
12
31:21
ahead !4122:8,25
[4122:8,2531:21
47:22
(3127:7,8 63:20
allow 13127:7,8
45:8 67:19
almost !2l
[2] 45:867:19
already !4147:7,8
[4J47:7,8 61:25
67:8
alternatively [lJ
111 75:24

e

<>

APRIL 3, 2007

'

,23 24:9,18
23 :8, 11,23
24,25 23:8,11
28:12,16,19,20 29:12,19,
22,2531
:2532:733:1,4.
22,25
31:25
32:7 33:1,4.
18 34:2,3 42:23 43:3 47:
1834:2,342:2343:347:
51:4 54:17,21 60:20,23
21 51:454:17,21
61:2462:4,768:18,2270:
61:24 62:4,7 68:18,22 70:
77:9,
11 74:22 75:21 76:24
76:2477:9,
13
ballpark [lJ
111 50:21
bank
ban
k [3J 58:24 59:3,19
20:23 39:6,
based !11)7:12
(11)7:1220:2339:6,
58:12,22
17 52:21 55:17 58:
12,22
67:23
68:24,25
67:2368:24,25
basically [10J
£10J 15:821:17
15:8 21:17
22:1643:3 46:1 55:1657:
55:16 57:
22:1643:346:1
858:567:1874:14
8 58:5 67:18 74:14
bate !519:21
[5]9:21,2316:24
,23 16:24 17:
2260:21
22 60:21
bates 1101
[10J 4:2,3,4,5,6,7,8,9,
10,11
became 111
(1) 10:23
began !215:1619:7
[2]5:1619:7
begin 1115:12
[1] 5:12
beginning !3110:1711:6
[3]10:1711:6
63:10
beginnings 11175:14
[lJ 75:14
£1135:25
behalf (1135:25
behind 11153:16
(1153:16
believe [5317:9 10:20 12:1,
9 13:11 18:12,23 20:22 22:
913:11
20 23:6,15,18,18,24 24:4,
2023:6,15,18,18,2424:4,
1425:20
14 25:20 26:12 27:4,5,25
34:8,18,2235:1 36:1337:
34:8,18,2235:136:1337:
12,18 39:4,19 46:10 50:6
12,1839:4,1946:1050:6
55:8,20 57:15 63:22 64:16,
55:8,2057:1563:22
1965:2267:1469:2470:1,
19
65:22 67:14 69:24 70:1'
4 71:8,10 72:11,13 73:2,7,
471:8,1072:11,1373:2,7,
1575:2,1676:18
15 75:2,16 76:18
below !1124:3
[1124:3
best !15112:7
[15112:7 18:20 19:22
40:21 45:5,21 52:653:2
52:6 53:2
58:6,13,14,14,15
69:10 72:
58:6,13,14,14,1569:1072:
22
better {2129:5
!2129:5 44:24
between (2] 10:22 75:25
beyond (2]43:1349:20
56:6
bill [2]50:17
[2]50:1756:6
billed 11144:12
[lJ 44:12
binding 11132:4
[1J 32:4
£4113:1214:21
bingham [4J
13:1214:21
18:1424:13
[11 71:19
bit [lJ
blm !1162:21
[1162:21
B
blood 1118:10
[lJ 8:1 0
bachelor's !217:7,9
[2J7:7,9
[24114:1 ,23 21:21 23:
blue [24114:1,2321:21
back 112127:8,9
[12] 27:8,931:11
31:11 40:
2325:14,16,21
23
25:14,16,21 26:4,23,25
25
48:3 50:19 53:15 58:23 28:3,8,17
2548:350:1953:1558:23
31:12 34:5 35:5,
28:3,8,1731:1234:535:5,
63:1364:4,1566:14
63:13 64:4,15 66:14
837:16,1838:2141:1642:
baker 170J
(70] 5:1 06:6,178:17
o 6:6,17 8:17 943:463:6
9:15,1911:4,7,14,1713:
blue-green 11111:2
[1117:2
11,
18,21,2414:17,20
18,21 ,24 14:17,20 15:
15:11'
boise !217:21
[217:21 62:24
14,22,25 16:23 17:
17:11,21,25
,21,25 books !1150:19
[1]50:19
19:11,15,1921:8,1322;8,
19:11,15,19
21:8,13 22:8,

ambiguities [1J
PI 65:2
1o
ambiguity !2165:1,
[2165:1,10
ambiguous 11133:13
[lJ 33:13
amount 12149:6
[2J 49:650:17
50:17
another !51
(5) 20:1 23:5,835:
23:5,8 35:
21 36:2
answer 15128:24
[5128:2431:21
31:21 39:
24 42:22 76:16
2442:2276:16
111 77:2
answering [lJ
anticipated PJ
PI 12:5,15
55:18
anticipating !1160:7
[1)60:7
anybody !3140:4,12
[3]40:4,12 45:15
anyway !1161:7
[1)61:7
apologize !119:14
[1]9:14
appear (2] 67:4 69:19
appearances !115:11
[1]5:11
(1) 6:10
appearing 1116:10
appears 121
[2] 37:19 76:22
apply [lJ
111 34:13
applying !1138:17
[1138:17
[1]77:3
appreciate !1177:3
approximate !1129:1
[1]29:1
approximately !116:23
[116:23
57:24 59:13,
arc [11150:7
(11)50:757:2459:13,
1660:1269:20,22,2370:2,
16
60:12 69:20,22,23 70:2,
4,7
arcs 12150:13
(2150:13 59:21
£16121:20,25
22:3,4,7,
area [16J
21:20,2522:3,4,7,
15 27:6,11 34:2535:1
34:25 35:1 39:
1527:6,11
7741:752;2258:3,2467:
41:7 52:22 58:3,24 67:
13
areas 111
[11 38:9
[17!26:1 ,4,16 27:7
around [17]26:1,4,1627:7
39:2345:1149:6,12,1851:
7,8,1154:13,2558:971;
7,8,11
54:13,2558:971:
23 73:6
2373:6
arrow !4153:5
[4]53:5 70:2071:2
70:20 71:2
72:24
assessor's !2129:15 40:
20
30:22
assist 12125:12
[2] 25:1230:22
(2] 11:1 55:2
assume [2]
£1163:12
assumed [1163:12
assuming !41
[4J 17:9 26:21
40:269;1
40:2
69:1
attached [1129:17
attempting !1115:14
(1]15:14
attention 111
(1) 19:16
available !2152:12 66:11
(3J 6;1831:2369:11
6:18 31:23 69:11
aware [3J
awareness 111
[1] 5:19

T&T REPORTING

(208) 529-5491

349

11 - books

DARREN R LEAVITT
border !2128:16,
[2128:16,17
17
bordering !1121:21
[1121:21
born !119:2
[1J9:2
both [2] 51
51:2,3
:2,3
bottom !2154:6
(2154:6 55:15
boundaries 111
[1) 10:21
boundary !21
(2) 17:9 32:16
brain 11141:1
(1) 41:1
break [1176:25
£1176:25
briefly 1218:1
[2J 8:1 70:14
brought [1]9:13
£119:13
building 11168:9
[1J 68:9
buildings !1149:17
(1)49:17
business !6J
[6] 6:257:7,20,
6:25 7:7,20,

computation !31
[3} 34:437:
34:4 37:
23 69:1
2369:1

computations !41
(4) 24:6

1424:14
1424:1459:11,14,1776:6
59:11,14,17 76:6
couple !3144:3
[3144:346:855:22
46:8 55:22
course 11151:21
[1J 51:21
court (5)
5:6,20 6:3 9:711:
£515:6,20
9:7 11:
14
cover 11121:24
[1J 21:24
covered 11138:6
[lJ 38:6
create !4135:1075:11
[4]35:1075:1176:
76:
7,11
created {4J
141 13:5 50:2 57:8
74:15
curious !1171:18
[1171:18
cutting 11176:5
[1J 76:5

25:9 36:13 38:21
25:936:1338:21
computing 11121:1
[1121:1
concerned 11149:11
[lJ 49:11
concluded 11177:16
[1J77:16
configured [lJ47:2
£1147:2
confuse 11172:19
[lJ 72:1 9
confusing 111
(1) 54:19
connie !118:14
[1]8:14
consent !115:19
[115:19
consistent !2114:5
[2114:5 15:5
consisting !1130:8
[1130:8
D
0
contained !2138:1
(2138:1 54:12
21 70:21,23
2170:21,23
darren
[2)5:46:9
1215:4
6:9
contemporaneously 111
[11
C
date
[3110:1312:813:1
43;25
43:25
dates !1145:7
[1145:7
calculated [1169:10
£1169:1 o
contents [1113:16
£1113:16
deal !1173:4
[1173:4
call [2116:2469:20
(2116:24 69:20
continue 11153:15
[1J 53:15
dealing 111
(1) 65:8
called 111
(1) 50:6
continuous 111
(1) 42:15
deals
[1]69:17
!1169:17
came (4110:767:18,20,20
£4110:7 67:18,20,20 continuously [1J
f1J 7:24
deed [10]4:8,11
£10J4:8, 11 14:21 16:
canal (3J
10:21 52:2459:
£3110:21
52:24 59:
convenience 1119:21
[1) 9:21
4417:325:21
17:3 25:21 32:1560:18
32:15 60:18
19
conversation !22139:5,8,
[22139:5,8,
61:13
61:1374:10
74:10
cannot 11110:11
[1]10:11
17,2040:5,21,2441
17,20 40:5,21 ,24 41:2,3,
:2,3,
deeds !5113:5,11,1218:14
(5]13:5,11,1218:14
case !1158:14
[1)58:14
1045:2,4,8,16,22,2546:5,
10 45:2,4,8, 16,22,25 46:5,
34:16
caught [lJ
!11 66:15
14 52:1 53:21 55:1856:12
55:18 56:12
1452:1
(1)71:15
center £6130:16
(6J 30:16 57:19,22 conversations [17]
27:21 defining !1171:15
£17127:21
degree
[3]7:7,8,9
[317:7,8,9
59:16,22 69:2
59:16,2269:2
39:2240:141:946:17,20
39:22 40:1 41:9 46:17,20
delivery {3152:2,5,23
13152:2,5,23
certain (2114:1436:15
£2114:14 36:15
52:4,7 54:
51:5,6,11,16,21 52:4,754:
demonstrate
!1119:24
[1119:24
certainly !3J
[3] 12:20 21:8
2555:2,9,10
25 55:2,9,10
demonstrating
111
[1J 23:4
38:4
convey {5J
!51 15:15,2519:19
depicted
[11
(1) 48:4
certified 111
[1J 5:6
31:770:6
31:7 70:6
deposition !61
[6) 5:1 21:10,
chance 12117:25
[2] 17:25 66:16
conveyance [6115:15
£6115:15 16:
1470:2573:1277:16
14
70:25
73:12
77:16
characterizing [1135:7
717:7,9,1420:16
describe !2121:1648:12
(2)21:1648:12
chatted !1144:18
[1144:18
conveyed !4116:5
[4]16:5 17:3
described [3]11:1,249:
[3111 :1 ,2 49:
chicken !1167:19
[1167:19
20:6,14
choose !1161:21
[1]61:21
23
copies 111
[1J 18:25
4117:1418:
description [1£14117:14
18:
ci
rcle !3126:16,
[3]26:16,18
circle
18 48:23
copy !171
[17] 11:7,8,1813:8
3,9,1335:4,8,1037:2,5,10
13
35:4,8,10
37:2,5,10
3,9,
circles !2148:11
(2148:11 49:20
14:2219:529:1634:1240:
14:22 19:5 29:16 34:12 40:
43:23 57:7,8 76:8
43:2357:7,876:8
city 1117:17
(1J 7:17
1965:20,2466:3,4,11,14,
19 65:20,24 66:3,4,11 '14,
descriptions !4144:9
[4144:947:
47:
civil 111
[1J 7:6
19,20
57:13
57:1361:14
61:14
1
claimants !118:21
[118:21
corner [1819:22 15:9,17
. designed [1169:12
clarification [1J
[1! 10:25
16:217:620:5,1221:15
16:217:6 20:5,12 21:15
desire [1130:15
£1130:15
clear !5121
[5121:933:2,17
:9 33:2,17 65:
24;227:7,1234:21
24;2 27:7,12 34:21 42:13
desires
[2)30:17,22
!2130:17,22
1470:19
43:5,11 60:1263:2467:7
60:12 63:24 67:7
£1123:2
23:2
client's [1132:3
corners [4112:8 16:14,17 detail (lJ
determination
[3J 26:3
13126:3
clients !1176:25
[1]76:25
19:6
58:11
69:6
cobwebs !1141:1
[1141:1
corral !4145:11,
[4145:11,13
13 58:3 68:
determined [3128:335:
[3128:3 35:
collectively (1144:25
£1144:25
6
1641:5
16
41:5
color [2)
!21 61 :21 ,23
correct 12216:12
[22J 6:12 7:25 8:11
diagonal 111122:2
[11122:226:4,22
26:4,22
combination [1134:24
£1134:24
11:1912:616:1520:321:
11:1912:6 16:15 20:3 21:
27:2 43:4 50:3 60:9 67:7,
27:243:450:360:967:7,
come 1121
[12) 12:23 25:25 27:
2 25:7 26:8 34:20,22 36:
12,23 69:18
12,2369:18
7 29:1 38:1741:352:14
38:17 41:3 52:14
729:1
22 48:8,9 49:13 53:8 57:
diagram [9J
£9119:25
19:2531:12,
31:12,
59:273:674:10,13,23
59:2
73:6 74:10,13,23
2060:265:1966:467:10
20
60:2 65:19 66:4 67:10
15 37:19 38:1 43:458:17
1537:1938:1
43:4 58:17
comes !3122:17
[3122:1724:2352:
24:23 52: correctly (317:2426:241:
£317:24 26:2 41:
59:17,21
16
14
[1J 65:17
coming !2122:1
[2122:171:12
71:12
correspond 12112:21
[2172:21 73: differed 111
difference
11112:1
[1112:1
communication !21
(2116:
16:
12
differences
[1167:2
!1167:2
1940:15
19 40:15
cost 12156:8,9
(2) 56:8,9
different !8111:23,25
[8111:23,2521:
21:
company 1117:17
[1J 7:17
costs [lJ51:2
[1151:2
11
48:11
67:4
67:472:4,7,19
72:4,7,19
compared !1167:3
[1J67:3
counsel !215:16,25
[2]5:16,25
[1J 40:22
completely 11145:21
[lJ 45:21
county !8113:12
(8113:12 14:22 18: difficult 11140:22
dimension !1163:20
[1163:20
composite !2172:5
(2172:573:2
73:2

c

www.TandTRepbrting.com
www. TandTReporting. com
Sheet 2

e

<>

APRIL 3, 2007
employed 111
(1) 36:8
employment [2]6:247:
[2]6:24 7:

direction 111
[1) 69:20
directly 11111:5
[lJ 11:5
discuss [lJ
111 76:25
discussed !4151:22
[4151:2253:
53:

15

end !918:2236:1848:17,
[918:2236:1848:17,
18,2549:16,2152:2571:5
18,2549:16,21 52:25 71:5

17 54:13 55:12

discussing 111
[1J 52:8
discussion [4J
£41 13:23 39:
1652:13,15
16 52:13,15

discussions 11147:4
(1J47:4
dispute [1]47:11
(1147:11
disruptive [1142:16
£1142:16
distance [1169:20
£1169:20
document (16] 9:1710:1
9:17 10:1

20 61:16
2061:16

entire [1171:13
f1J71:13
entry [1130:5
£1130:5
equal [5127:6,11
£5127:6,11 34:2539:
34:25 39:

13:814:216:2318:12,21
13:8 14:216:2318:12,21
19:5,15,21 20:1029:17 42:
21 54:675:11,14
54:6 75:11 '14
documents !4J
(4J 9:8,2412:
9:8,24 12:
1640:14
16 40:14
doing !91
(9) 7:20 23:4 24:16
39:1846:1949:557:1371:
39:18 46:19 49:5 57:13 71:
2473:5
24 73:5
dollars 12150:24
[2J 50:24 51:1
done [7)
m5:1819:2241:21
5:18 19:22 41:21
43:2446:4 57:25 77:15
43:2446:457:2577:15
dotted [2] 32:1 37:15
down [11]9:2121:1722:1,
[11]9:21 21:17 22:1,
1728:529:1442:852:9,
17 28:5 29:14 42:8 52:9,
1153:1666:16
drafting !1133:19
[1133:19
draw !1119:16
[1119:16
drawing [3J
£3J 15:5,15 51:12
drawn !7J
(7] 12:16 37:9 38:6
50:9 53:5 72:12 76:17
50:953:572:1276:17
drew [2110:20
[:2110:20 57:7
drive !1148:16
(1)48:16
driven !1167:15
[1)67:15
driving {1J58:10
!1158:10
drove [1145:1
£1145:1
duly [115:5
during 13151:21
[3151:21 52:273:
52:2 73:
11
dwight !216:17
(216:17 60:18

E
each !2!20:248:13
[2J20:248:13
eagle 121
(2J 6:21 7:22
earlier [4)
[41 29:330:364:3
29:3 30:3 64:3
76:13

early !2112:9
[2112:9 19:7
easement [17164:10,11,
[17164:10,11,
14,17 74:3,5,9,18 75:2,8,
14,1774:3,5,9,1875:2,8,
10,11,15,23 76:7,12,14
10,11,15,2376:7,12,14
east !6J
[6] 31:17 42:15 58:16
62:2464:974:18
62:24 64:9 74:18
east/west !4128:2,4,8
[4128:2,4,8 35:
13
edge {3164:9
13164:9 68:9,14
education 121
[2J 7:3,5
effect [1]5:13
[115:13
effort 111
(1) 29:4
egg [1J67:19
[1167:19
either !7J
(7] 6:1412:943:9
6:14 12:9 43:9
46:18 47:5 61:21 75:23
46:1847:561:21

T&T REPORTING

ended 11127:10
[1]27:10
ends !2159:14,17
(2)59:14,17
engineering [3J7:6,17,18
£317:6,17,18
enough !4127:1228:241:
[4J27:1228:241:

741:7
7 41:7

equalize 121
[2) 29:4,6
equals 111
[1) 32:19
equipment [117:19
£117:19
error !2133:18,21
[2133:18,21
estimate 111
(1) 50:21
even !6J
[6] 10:4 27:13 39:14
63:18,1964:4
63:18,19 64:4

everybody (1J5:19
£115:19
everyone 1215:11
(2] 5:11 57:7
everything [11
(1) 51:3
exact !11
PJ 41:1 ,•
exactly !2J
[2] 25:629:6
25:6 29:6
examination [7)
m6:5 48:1
56:1 68:21 70:1774:1
70:17 74:1 75:
20
examined 1115:7
(1) 5:7
example (4121:1422:14
£4121:1422:14
50:1064:8
exception [2] 25:967:5
25:9 67:5
exchange [1214:1 9:1619:
9:16 19:
23
27:6,11 30:2331:639:
30:23 31:6 39:
2327:6,11
7 41:7 42:12 47:1 63:11
741:742:1247:1
exchanged !11
[lJ 44:9
exchanges 11157:14
[lJ 57:14
excluded !1142:25
(1142:25
excuse 121
[2) 62:7 63:25
exhibit [9819:6,17,18,20
[9819:6,17,18,20
11:15,16,1713:18,20,25
14:18,19,2415:12,13,23,
2416:1,24,25 17:22,24 18:
1,21 19:18,24,2521:10,14
19:18,24,25 21:10,14
23:3,4,7,9,10,1324:2,11
23:3,4,7,9,10,13
24:2,11
26:23,25 28:8 29:9,15,21,
2230:1931:4,11
22
30:19 31:4,11 34:635:
34:6 35:
937:1438:5,7,12,2242:
9 37:14 38:5,7,12,22 42:
11,19 43:4,12 4~:3,5 53:3
54:3 56:19,21 57:1258:17
54:356:19,21
57:12 58:17
59:1,8 60:10 61:3,4,19,23
59:1,860:1061
:3,4,19,23
62:1,3,8,15,25,2563:5,10
62:1 ,3,8, 15,25,25 63:5,10
64:7,10,2365:1766:24,25
64:7,10,23 65:17 66:24,25
67:3,3,669:2570:2572:4,
67:3,3,6 69:25 70:25 72:4,
21 73:1774:3,4
73:17 74:3,4 76:21
exhibits !4148:5
[4J48:5 64:7 72:
1573:11
15 73:11
existing !2168:3,6
[2168:3,6
expand [1]71:19
[1171:19
experience 121
(2) 52:21 58:
12

(208) 529-5491
borderborder - experience

350

OF·
DEPO.ION OF'
explain 15128:9
[5]28:935:1952:
35:19 52:
2063:1465:2
20 63:14 65:2
extend 1.3127:2
[3J 21:264:17,20
64:17,20
extended !7127:18
[7J21:18 31:9,
15,15,24 37:15 63:24
15,15,2431:1563:24
extending !1138:7
[1]38:7
extension 11131:16
[lJ31:16
extent 11148:23
[lJ 48:23
external [lJ
!11 10:21

F
[7] 44:1 o
060:361:19,
60:3 67:19,
20 69:2,8,22
factor 11126:15
[lJ 26:15
factors !2158:2,5
[2]58:2,5
fair !21
[2J 18:19 28:2
falls [1J
(1J 36:7
familiar 11161:15
(1) 61:15
family !219:2
[2]9:244:22
44:22
fancy [lJ
111 61:21
61 :21
far 141
[4J 11:8
17:8 21:2
27:2 44:1351:
44:13 57:
23
farm 16130:1542:14,1775:
[6]30:1542:14,1715:
5,9,9
farmable 16132:13,14,18,
[6J32:13,14,18,
19 38:13,15
1938:13,15
farmed 11168:14
[1168:14
farming 11142:16
[lJ 42:16
father !1130:21
[1]30:21
faxed 13]10:6,8,10
13110:6,8,10
fee !1151:2
[1]51:2
feel 1.3116:19
[3]16:1961:6,15
61:6,15
feet 17158:9
[7]58:9 60:6 63:18,19,
2564:569:14
25 64:5 69:14
fence !41
[4J 42:5
42:544:21
44:21 58:2
68:3
fenced 111
[1} 27:24
21:24
few 11147:23
[1]41:23
field !13112:24
[13]12:2425:2441:5
25:24 41:5
43:15
46:2,3 49:6 52:24,
43:1546:2,349:652:24,
25
55.:1567:16,2571:13
2555.:1561:16,2511:13
figure 12133:9
[2} 33:950:22
50:22
figured 11138:24
[1]38:24
file [7] 9:1210:711:913:9
9:12 10:7 11:913:9
62:16,19 65:23
62:16.t965:23
find [2] 9:2275:1
9:2215:1
finding 11118:18
[1]18:18
fine !41
(4) 23:1 25:17,1862:5
25:17,18 62:5
finished !1143:25
[1143:25
first !201
[2OJ 5:58:2
5:5 8:2 10:18,19
12:1825:12,16,18,21 26:9,
12:1825:12,16,18,2126:9,
23 29:12 33:11 38:11 56:
2329:1233:11
20,24 59:5 65:4,5 68:23
20,2459:565:4,568:23
firth [1]
[1J 36:6
fit (19]12:2425:2341:5,6
(19112:24 25:23 41:5,6
45:3,10
45:3,1046:258:5,6,7,14,
46:2 58:5,6,7, 14,
1559:23
15 59:23 60:14 61:1668:
67:16 68:
24 69:2,6,10
fly [1]48:24
[1148:24
following [1123:21
£1123:21
follows !215:1
[2]5:1,8
,8
forget !1125:16
[1]25:16
formula [1]
£11 38:11

fact

helping 12!40:15
[2]40:1556:4
56:4
forth 12112:8
[2]12:8 24:7
herein 1115:5
[lJ 5:5
foundation 11154:17
[1J54:17
111 58:4
four [10]31:1032:10,11,12 highway [lJ
33:10 38:12 64:24 65:2,6, hired [1144:23
33:1038:1264:2465:2,6,
hold !1123:20
[1123:20
7
home 11140:2
[lJ 40:2
four~page [lJ
111 9:17
hope 11111:18
[1111:18
frankly !1129:16
[1]29:16
hopefully [lJ
111 9:23
free [lJ
111 16:19
house [5]
l5J 10:2321:1664:
10:23 27:16 64:
friend !118:16
[lJ8:16
1571:2373:6
1511:2313:6
friends [2]
l2J 8:89:3
8:8 9:3
however [lJ
26:5
£1126:5
friendship 111
I1J 6:15
huh-uh [2J
[21 40:1345:19
40:13 45:19
front !1127:16
[lJ21:16
hundredth [lJ
£1125:10
25:10
full !1166:11
[1]66:11
[lJ 8:24
further
fu
rther [10]5:20 28:6,655:
28:6,6 55: husband 1118:24
2168:2110:11,1774:115:
2168:2170:11,1774:175:
18,20

G
gap !1!
[lJ 16:18
garden 14127:16,20,24
[4J 21:16,20,2464:
64:
2

gave 12139:3
[2]39:361:11
67:11
general !2142:8
[2J42:8 62:20
generally !3115:5
[3]15:5 43:24
44:2

.>
411t>

64:1061:814:4,19
64:10 67:8 74:4,19

identify !51
[5J 32:11 54:22
63:774:575:14
63:714:515:14

APRIL 3 2007
)

lifelong [lJ
111 8:8
likely 12140:976:4
I2J40:916:4
limit 12125:15
[2J 25:1554:21
54:21
61:14
[3J 26:15 58:2,5
involvement !2110:18,19
[2]10:18,19 limiting !31
line 1110]
[110] 11:1021:1822:1
17:10 21:18 22:1
irrigate [1155:15
25:1426:4,6,6,9,17,22,23,
25:14 26:4,6,6,9,17,22,23,
irrigated 13117:571:12
[3]11:511:12
invoice 11144:13
[lJ44:13
involved 14134:3,6
[4J 34:3,6 35:22

23,25 27:2,18
21:2,1828:3,4,5,8,
28:3,4,5,8,
12,15,18,2531:8,14,17,24
12,15,18,25 31:8,14,17,24
32:2,16,16,1734:4,5,735:
32:2,16,16,17 34:4,5,7 35:
5,13,13,22,23 36:14,18 37:
5,13,13,22,2336:14,1831:
13,14,15,16,1838:5,8,21,
13, 14, 15, 16,18 38:5,8,21'
22 39:5 41:8,16 42:8,9 43:
2239:541:8,1642:8,943:
448:14,14,17,19,2149:15,

13:6
73:6

irrigation !3130:16
[3]30:1642:8,
42:8,
14

isn't !1176:17
[1]16:17
issue [lJ
[1J 43:20
issues [lJ63:13
£1163:13
it'd [1141:24
(1]41:24
itself 11148:18
I1J 48:18

K

I
idaho 1316:217:4
(3)6:211:436:7
36:7
idea [2] 41:459:23
41:4 59:23
identified [6J
reJ 20:9 26:25

keep 111
[1) 66:22
kind 12116:18
[2J 16:18 67:14
61:14
kitchen !2139:23
[2]39:23 40:1
knowing !218:15
[2]8:1569:7
69:7
knowledge (15)
£151 14:25 15:
1816:6,1017:718:5,720:
1816:6,1011:718:5,720:

1832:436:1042:741:10,
18 32:4 36:10 42:7 47:10,
identifying 11161:13
[lJ 61:13
18,1912:22
18,19 72:22
illinois !117:13
[1]1:13
[2]8:23,24
immediately 12120:19
[2J 20:19 21: known !218:23,24

gentillon !614:12
[6]4:126:188:3,
6:18 8:3, 24
important 11177:3
[1} 11:3
7 30:21 40:7
730:2140:7
impression [lJ
111 19:5
gentlemen !1129:
[1]29: 19
in-laws 1118:1
[118:10
o
getting [2] 22:817:4
22:877:4
inc [IJ
111 10:20
70:20
gist 11152:7
[1]52:7
[31 16:1311:4
16:1317:4 24:
give !31
[3J 51:11
57:11 59:2261:22
59:22 61:22 include [3J
given !5113:348:1960:5,
(5J13:348:1960:5,
3
included [2J
[21 22:1 21:17
27:17
775:25
715:25
includes !2120:22,22
[2]20:22,22
glo !21
[2] 62:19,20
[2158:2311:
71:
got [5J
rsJ 20:5 22:23,25 26:16 independent !2158:23

L
label 111
[1} 66:20
labels 111
[1J 22:
22:12
12
lack !1144:23
[1]44:23
laid 12141:8
[2J 41:8 42:8
lake !117:17
[1]1:17
Iamon
lamon !21
[2J 52:3 55:6
land 1121
[12J 6:251:20
6:25 7:20 30:23

23,24,24 50:1,4,4 52:10,
23,24,2450:1,4,4
1453:5,12,13,16,24,2555:
14 53:5,12,13,16,24,25 55:
1558:21,2259:2,5,6,6,7
15 58:21,22 59:2,5,6,6,7
60:9,12,13 61:25 63:24,25
60:9,12,1361:2563:24,25
65:5,7,18
67:7,12,23,24
65:5,7,1867:7,12,23,24
69:18,19,23,25
70:1 ,2,3,7,
69:18,19,23,2510:1,2,3,7,
8,9,10 76:8,23
8,9,1016:8,23
lineal 11160:5
[1]60:6
lines [161
(16) 12:2 31:1248:12,
13 50:9,11 51:12,2361:2,
51:12,23 67:2,
1350:9,11
5,9,21,22
71:16 72:12 73:
5,9,21,2211:1612:1213:
15
little 11171:19
[1111:19
live !21
[2J 6:20,21
lived 121
[2] 6:22 35:20
lives 11136:6
[1]36:6
living 11111:12
[1]11:12
locate !9116:1419:6
[9]16:1419:626:6,
26:6,
39:3 60:24
10 36:14 38:21 39:360:24
1036:1438:21
61:12
67:12
located 123J
[23J 10:21 12:8,21
13:315:1620:1826:2421:
13:3 15:16 20:18 26:24 27:
128:3,635:12,1536:16,
1 28:3,6 35:12,15 36:16,
2331:6,10,1643:5,1145:
2337:6,10,1643:5,1145:
1353:351:1958:24
13 53:3 57:19 58:24
locating 12134:6
[2] 34:6 39:15
location [7112:15
[7J 12:15 28:4,7
35:1648:751:2353:6
35:16 48:7 51:23 53:6
logically 11126:14
[1126:14
long 131
[3J 6:22 46:5 58:9
look [11]13:2429:850:20
(11!13:24 29:8 50:20
56:1959:1,860:964:23
56:19 59:1,8 60:9 64:23
66:16,18 69:18
66:16,1869:18
looked !21
[2J 61:20 64:8
looking [8J
£819:2418:17
9:2418:17 21:
4 33:10 62:2 73:4,1976:
433:1062:213:4,1916:
20
Iori
lori [2] 6:18 8:18
lot [24121:11 30:9,2431:7
30:9,24 31:7
32:13,14,16,19 33:10,12,
32:13,14,16,1933:10,12,
17,1934:18,1938:14,15
17,19 34:18,19 38:14,15
54:2462:21,22,22
54:24 62:21 ,22,22 65:6,7,
1116:8
1176:8
lots !1134:17
[1]34:17
lower 1619:22
[6] 9:2215:1611:6
15:1617:6
20:4 26:5 34:21
20:426:534:21

31:632:1542:12,1544:9
31:6 32:15 42:12,15 44:9
70:20 11:212:24
71:2 72:24
62:20 10:20
24
55:22
landlock 11174:25
[1J14:25
indicate
[3]12:220:1315:
13112:2 20:1375:
government 11162:22
[1]62:22
lane !1153:13
[1]53:13
green !1138:6
[1)38:6
3
language 12138:1771:3
[2]38:1711:3
indicated 161
[6] 5:16 13:222:
13:2 22:
greg [2]
l2J 22:8 24:9
large 11148:6
[IJ48:6
11 43:11 50:1651:5
50:16 51:5
ground !4125:22
[4]25:22 41:23,25 1143:11
largest 12148:23
[2J48:23 59:16
indicates 12130:1
[2]30:1 44:6
68:14
last [11]32:844:748:16,16
[11132:844:7 48:16,16
indirectly [IJ
111 11:5
guess [3J 21:833:1712:
27:8 33:17 72:
49:12 56:11,14 65:6,773:
49:1256:11,1465:6,713:
individual !1135:21
[1]35:21
18
23 76:8
2316:8
information 12137:24
[2J 31:2481:
67:
H
late 12!
[2] 12:9 19:7
12
later
[2J 13:111:5
13:1 71:5
half !11
[1] 8:24
ingress-egress 11174:9
[1) 14:9
lawsuit
[118:21
hand [2]9:553:1
[219:5 53:1
initially [1]13:3
f1113:3
lay
[1]54:17
!1154:17
handed !41
[4J 9:8,20 56:20
initiate !1118:22
[1]18:22
least !3J
(3] 11:18 35:6 42:16
63:10
inside 121
[2J 22:748:14
22:7 48:14
leave
[1J
f1J 11:2
77:2
handgun !1148:20
[1]48:20
install !1142:14
[1]42:14
Ieavitt
leavitt {131-5:4
(13]-5:4 6:7,9,10
6:7,9,109:8,
9:8,
handing 11111:14
[1J 11:14
instructions 11139:3
[1) 39:3
1911:1780:2561:563:9
1911:17 60:25 61:5 63:9
hangover !3!48:25
[3]48:2549:20,
49:20, instrument !31
[3) 14:21 15:
68:17 13:24
73:24 17:2
77:2
21
1716:4
1718:4
left [4J 20:19 21:24 26:5
26:533:
33:
happen [6]
l6J 8:2525:2428:
8:25 25:24 28: intended !1176:14
[1J16:14
15
7745:11
45:11 55:19
63:21
55:1963:21
intent [4]21:4,515:10
£4127:4,5 75:10 16:
76:
legal 121116:11
[21) 16:11 11:1318:3,
17:1318:3,
happened [4}
l4J 5:14,2415:
5:14,24 15:
11
9,1335:4,8,1031:2,5,943:
9,13 35:4,8,10 37:2,5,9 43:
1 11:8
17:8
interested 11112:20
[1]12:20
22 44:8 47:1 51:6,8,1361:
57:6,8,13 61:
2244:841:1
hardware !3148:18
[3]48:1849:16
49:16 interject [lJ
111 38:3
1315:11,1416:8
13
75:11,14
76:8
59:7
interplay !1158:19
[1)58:19
less 12132:14
[2] 32:1438:14
38:14
head !1129:7
[1129:7
interpose !1131:18
[1]31:18
license 11]1:3
!117:3
M
hear [1]5:14
[115:14
interposed !1132:6
[1132:6
licensed !1136:2
[lJ 36:2
help !1!62:17
[1]62:17
madam [1]9:7
£119:7
interpretation !2142:21,
[2]42:21,
life [IJ
£118:23
8:23
helpful [1]49:22
[1149:22
madame !115:10
(1)5:10
24

www. TandTReporting.com
www.TandTReporting.com
Sheet 3

DARREN R LEAVITT

T&T REPORTING

(208) 529-5491
explain - madame

351

DEPO.ONOF·
DEPO.ONOP·
made !5J
(5) 26:329:330:3
26:3 29:3 30:3
36:1369:5
36:13 69:5
main [8]42:852:10,1453:
£8142:8 52:1 o, 14 53:
12,24,2455:1557:15
12,24,24 55:15 57:15
maintained 111
[1J 5:22
man !1152:17
[1J52:17
manwaring !3316:2
[3316:223:20
23:20
28:9,14,1729:2031:1832:
29:20 31:18 32:
28:9,14,17
5,23 33:7 34:1 42:2055:
5,2333:734:1
42:20 55:
2256:260:17,21,2461:2,
22 56:2 60:17,21,24 61:2,
5 62:2,6,8 66:23 67:1 68:
562:2,6,866:2367:1
16,2370:1373:2374:275:
16,23 70:13 73:23 74:2 75:
6,18 77:6,15
6,1877:6,15
many !41
[4J 24:6 51:10 57:25
64:7
map 1111
[17J 4:2,3,4,5,6,7,9,1 o
0
13:6 29:16 34:2440:20 57:
13:629:1634:2440:2057:
7,961:1874:676:22
7,9 61:18 74:6 76:22
maps !2140:14
(2140:1473:18
73:18
marcel [36J
(36J 8:313:414:4,
8:3 13:4 14:4,
2415:7,1516:5 18:24 20:
2415:7,1516:518:2420:
6,14,20 30:1,21 31:532:
31:5 32:
6,14,2030:1,21
1539:4,9,16,1840:1,15
15 39:4,9,16,18 40:1,15
41:10 42:12 44:24 47:4 62:
41:1042:1244:2447:462:
2,564:14,18,21
2,5 54:14,18,21 56:4,11,
56:4,11'
1860:1964:1575:23
18 60:19 64:15 75:23
marcel's [10110:2213:6
[10J10:22 13:6
27:16 31:6 32:18 37:15 40:
27:1631:632:1837:1540:

17 37:13 52:25 53:13
memory I7J
[7) 13:9 23:18 53: 1737:1352:2553:13
northern !1164:9
[1]64:9
254:5,1263:1671:10
2 54:5,12 63:16 71:10
[1] 63:24
mentioned !61
[6J 48:656:15
48:6 56:15 northwest 111
northwest/northeast 121
[2]
63:964:2565:1672:22
63:9
64:25 65:16 72:22
30:9,18
mentions !21
[2] 65:6,7
nos [2]
£21 4:8,11
meppen !5J
[5J 36:4,5,6 43:
notation [1]20:5
£1120:5
1056:3
10 56:3
note [1J33:14
£1133:14
meridian {1162:24
!1162:24
noted 11119:14
[1119:14
middle 12149:19
[2]49:1970:1
70:1
notes !21
[2] 18:8 20:12
might !4112:21
[4112:21 50:23,24
nothing !415:7
[4]5:773:1
73:1 75:18
56:15
mind !1127:10
[1]27:10
77:13
[1]48:10
noticed 11148:10
mine 1219:9
[2J 9:956:10
56:1 o
number [19J
[191 14:21 15:18
minimum 11155:4
[lJ 55:4
16:4,23 17:3 19:1723:5
19:17 23:5
16:4,2317:3
minus 11122:22
[1122:22
40:1
24:13,14 29:19 31:16
:1640:1
minute !3113:22
[3113:2223:21
23:21 61: 24:13,1429:1931

24

moeller [2916:1
£2916:1 8:1410:
8:14 10:

2419:9 21:6,9,20,23 22:3,
2419:921:6,9,20,2322:3,
10,18,2323:724:628:15
10,18,23 23:7 24:6 28:15
29:10
29:1047:2348:254:20,23,
47:23 48:2 54:20,23,
24 65:21 60:11 69:21,24
2465:21
70:14,1873:21
70:14,18 73:21 77:14
mont [21J
[211 6:18 8:6 12:23
17:3 30:15,23 31:7 32:15
17:330:15,2331:732:15
41:442:12
44:8,25 45:3,5,
41:442:1244:8,2545:3,5,
1646:1856:1560:571
16 46:18 56:15 60:5 71:6
:6
73:1076:24
73:10 75:24
months £5146:8,10
[5146:8,1051:17.
51:17.
246:461:953:10
2 46:4 51:9 53:10
mark [13]9:511:1514:17
[1319:511:1514:17
20
2056:18
56:18
[1]39:22
15:11,2219:1623:8,2441:
15:11,22 19:16 23:8,24 41: most !1139:22
move !1l
[1} 58:6
23 42:15 53:2
63:2 62:12,14
[4J27:22 52:16 63:
marked [2519:18,20 11:16 moved !4127:22
2564:4
25 64:4
13:20 14:19,2315:13,24
13:2014:19,2316:13,24
[2J 57:24 58:
16:25 17:24 19:18 23:6,10 movement 121
30:2,8,18 34:5 38:22 41::
30:2,8,1834:538:2241
20
[2J 52:19,21
24 42:9 60:17 61:2,4 63:1 mover 121
2442:960:1761:2,4
moving !1132:16
[1J32:16
66:25
(2)29:1348:4
marker !51
[5) 42:2,4 53:1 61: much !2129:1348:4
must [1164:5
£1164:5
21 63:6
markers 11116:14
[lJ 16:14
N
marking !219:1516:17
[2]9:1516:17
name [416:88:1370:21,
(416:8 8:13 70:21,
marks [1!76:21
[1176:21
23
math [3J22:21
[3}22:21 23:1724:
23:17 24:
national-louis 111
(1) 7:12
16
nature
[2]
6:24
1216:24
7:14
mathematical !1169:1
[1169:1
[1159:15
[2]34:8 near !1159:15
mathematically !2134:8
necessarily 11170:15
[1J 70:15
36:24
necessary
!21
(2J
36:14 42:
36:1442:
mathematics [2]
r21 20:25
13
41:8
need 1101
[10J 16:21 19:1439:5
19:14 39:5
matter 111
[1J 37:22
41:7,1342:2543:146:3
41:7.1342:2543:146:3
maximize 111
[lJ 49:6
69:15 75:7
69:1575:7
[1J 49:11
maximum 11149:11
needed
[4J
[41 27:1738:2447:
27:17 38:24 47:
mean m22:12,1334:10
276:2
35:15,15
44:3 47:14
36:15,1544:347:14
[1J 9:2
meander !4J
[4J 58:22 59:3,6, neighbor 1119:2
neither
111
[1J
60:5
7
never
[lJ
[1J
57:2
[2171:172:23
means 12111:1
72:23
new !8121:25
[8J21:25 22:3,4 32:16
measured [1J
(11 21
21:11
:11
41:1676:15,20,22
41:16
76:15,20,22
measurements
measu
rements [1157:21
!11 57:21
next
[3)
£3116:23
16:2319:1530:14
19:15 30:14
meeting !2140:16,18
[2J40:16,18
nor [1]60:5
[1160:5
meetings 11152:2
[1J 52:2
north l7l
[7) 27:3,1828:632:
27:3,18 28:6 32:

www.TandTReporting.com
www. TandTReporting.com
Sheet 4

4t>

DARRENR LEAVITT.>
LEAVITT

APRIL 3, 2007

00000 [1)77:17

'

parcels !8114:8,9
[8]14:8,916:222:
16:2 22:

opportunity !1166:18
[1]66:18
option [3119:2361:2263:
£3119:23 61:22 63:
11

options !119:17
[1]9:17
order !817:2
[8]7:225:23,2538:
25:23,25 38:

1741:743:157:671:13
17 41:7 43:1 57:6 71:13
original 117111:21,2312:
(17] 11:21,2312:
2213:1217:418:14,21 19:
6 37:15 58:22 65:16,17,20,
637:1558:2265:16,17,20,
2466:2,5,11
24 66:2,5,11
originally !4112:3,4
[4]12:3,446:11
46:11
67:22
other [3215:238:9,10,15
10:814:1518:16 20:2 26:
10:814:1518:1620:226:
1527:128:2534:2539:15
15 27:1 28:25 34:25 39:15
41:2,11,21 42:3 43:21 46:
60:2061:2263:18,1964:5,
60:20 61:22 63:18,19 64:5, 41:2,11,2142:343:21
17,2547:6,10,17,2248:5
17,25 47:6,10,17,22 48:5
5,24
50:954:1658:467:168:
numbers !419:23
[4]9:23 17:22
1671:1673:18
16 71:16 73:18
21:4
25:6
21:425:6
others !1138:5
[1]38:5
0
ourselves !21
(2) 22:9 23:1
object !31
[3J 19:10 32:2342:
32:23 42: out !817:17
[8]7:17 23:3 25:12 33:
20
1036:1538:2443:1060:
10 36:15 38:24 43:10 60:
objection [7J6:1710:24
[715:1710:24
11
21:7 31:19 32:5 33:7 34:1 outline [2]23:1261:23
21:731:1932:533:734:1
(2]23:12 61:23
objections 111
(1) 19:11
outlined !41
[4J 16:1 17:1 35:
obtain 12144:861:19
[2144:861:19
9 61:25
961:25
obtained !2131:10
[2J31:10 32:10 outside !21
[2J 26:7,17
obviously !51
(5) 18:25 34:10 over !6122:1
(6)22:127:1331:2
27:13 31:2
47:14 49:6 58:4
47:1449:658:4
51:16,1777:4
occur !2139:2245:5
[2J39:2245:5
owed !1!50:18
[1150:18
occurred !41
[4J 39:9,21 45:
own !316:25
[3]6:257:1962:16
7:19 62:16
1846:14
18 46:14
owned [6J
reJ 13:4,414:2,4,7
office !21
[2J 62:20 66:8
20:20
official !415:21
[4]5:21,21
,21 44:20
owner [1]30:2
£1130:2
50:17
owns 12114:14
[2J 14:14 30:7
officially !1144:13
[1)44:13
p
okay [56J
rse] 8:610:1212:25
8:6 10:12 12:25
[3]77:7,8,16
13:1317:1820:8,9,1721:
13:1317:18 20:8,9,17 21: p.m !3177:7,8,16
page !1819:2210:6,10
[1819:2210:6,10 11:
20,2322:18,23,2423:11,
20,23 22:18,23,24 23:11'
1513:19,2523:831:354:
1513:19,25 23:8 31:3 54:
16 24:21 25:1,4,7,20
28:
1624:21
25:1,4.7,2028:
70:25 71:5
6,7 65:23 66:1 70:2571:5
6,765:2366:1
14,23 30:11 ,20 32:6,8 34:
14,2330:11,2032:6,834:
72:2,9,23 73:9
2,935:336:238:1042:1
2,9 35:3 36:2 38:10 42:1
(1) 29:23
43:2444:19 47:21 49:4,14 pages 111
43:2444:1947:2149:4,14
paid !31
[3J 50:16 71:2 72:24
53:4,9 54:8,11 57:10,16
53:4,954:8,11
paperwork [1118:24
58:3,15
60:16 62:4 65:13
68:3,1560:1662:465:13
paragraph [31J 30:1 ,7,14
66:10,23 67:17 73:17,21
66:10,2367:1773:17,21
31:3,5,9,14
32:2,8,9,11 ,12
31:3,5,9,1432:2,8,9,11,12
74:21 75:1876:24
75:18 76:24
33:5,10,21,2438:1242:11
33:5,10,21,24 38:12 42:11
old 11176:14
[1J 76:14
43:644:6,754:4,1255:13
43:6
44:6,7 54:4,12 55:13
once !2151:14
[2]51:1472:12
72:12
64:24 65:1,5,7 71:6 72:8
64:2465:1,5,771:672:8
one !301
[30J 10:614:1418:16
23:5 24:18 25:10,10 35:12 73:9
23:524:1825:10,1035:12
[lJ 32:17
37:1354:4,6,1255:1356:
37:13
54:4,6,12 55:13 56: parallel 11132:17
[48111:2 14:12,12
2058:261:14,17,22,2362:
20 58:2 61:14,17,22,23 62: parcel [48]11:2
16:1616:3,317:520:6,12,
15:16 16:3,317:5 20:6,12,
1463:765:867:2070:25
14 63:7 65:8 67:20 70:25
18,20,21 23:12,14,2524:1,
23:12,14,25 24:1'
72:2,23 73:23 75:5 76:20
3, 13,14, 16,17,24 30:2,8
3.13,14.16,17,2430:2,8
77:9
31:1435:9,11 37:3,6,10,
31:1435:9,1137:3,6,10,
ones !1173:14
[1J73:14
1442:1543:1145:1457:
only [14117:427:21
!14J 17:4 27:21 35:1
13,19 60:13 61:17,22 62:
13,1960:1361:17,2262:
43:21 52:12,2353:22,23
52:12,23 53:22,23
14,2463:2,4,774:1975:
14,24 63:2,4,7 74:19 75:
63:1671:9,2273:376:6
63:16 71:9,22 73:3 76:6
12 76:12,16
1276:12,16
77:9

T&T REPORTING

5539:6,661:1463:14
39:6,6 61:14 63:14

parents !118:4
[1]8:4
parents-In-law
[1]8:5
parents-in-law !118:5
part [14)12:18,18
[14112:18, 18 14:2327:
14:23 27:
30:18,24 31:6 32:
17 29:21 30:18,2431:632:
8,2135:756:9,1064:1
8,21
35:7 56:9,10 64:1
partial !1111:18
[1111:18
particular !61
[6] 31:1945:2
31:19 45:2
52:24 58:16 61:13 75:8
52:2458:1661:1375:8
parties !516:148:257:12
[5]6:148:257:12
59:2376:1
59:23 76:1
parties' 121
[2] 32:24 33:2
pass 12166:15
12] 66:15 77:14
patterns !1142:16
[1]42:16
pay !6144:8
[6144:856:371:672:3
56:3 71:6 72:3
73:1077:10
paying !1156:12
[1J56:12
payment [1]61:10
(1161:10
pegs !1136:16
[1J36:16
pen 12]51:2158:6
!2151:21 58:6
pencil [3J23:13,23
£3123:13,23 32:1
people [3112:20
£3112:20 47:1555:
47:15 55:
3
percent !21
[21 32:
32:14
14 38:
38:114
perception !1155:17
[1155:17
perhaps !31
[3J 60:11 66:8,9
period (1)51:18
£1151:18
personal [2147:18,18
pertain !1146:18
[1146:18
pertaining !1155:12
[1155:12
peterson !31
[3) 8:20,21 ,23
petersons 11160:19
[1J 60:19
phone [1]56:16
[1156:16
pick !21
[2] 23:1,4
piece !91
[9J 10:2223:15,19
10:22 23:15,19
24:15 25:3,25 74:25 75:8
24:1525:3,2574:2575:8
76:5
pigpen !1!58:3
[1158:3
pipe !4148:25
[4]48:2552:17,19,21
52:17,19,21
61 112:2,5,11,15,15,
pivot [£61112:2,5,11,15,15,
21,2325:23,2526:3,727:
21,23
25:23,25 26:3,7 27:
7,7
30:16 41:4,6,12 42:14,
7,730:1641:4,6,1242:14,
1543:145:3,9,1146:2,2,4
1543:1 45:3,9,1146:2,2,4
48:7,17,18 49:9 50:2 57:
48:7,17,1849:950:267:
19,22 58:6,11,13,20,20
58:6,11 '13,20,20 59:
2.13,17,22,23,25
2,13, 17,22,23,25 60:3,6,13
65:18 67:1 ,5,9, 16,21,21'
65:1867:1,5,9,16,21,21,
24
68:24 69:1,8 71:25 72:
2468:2469:1,871:2572:
1273:16
pivots 11169:11
[1]69:11
place !51
(5) 12:1146:1551:6,
12:11 46:15 51:6,
8,16
placed !2142:4
[2J42:4 67:24
planned 11158:20
[1J 58:20
please !41
[4J 6:7 24:7 29:10
32:1
plus [5J
rsJ 22:19,22,22 24:19,
22
point !6110:16
[6]10:1637:13,23
37:13,23
53:5 69:2 76:10
53:569:276:10
pointed 111
[1J 60:11

(208) 529-5491
made - pointed

352

DARREN R LEAVITT
pointing [lJ
111 53:5
portion [4124:2431:832:
£4124:24 31:8 32:
1942:17
position [1J 28:1 o
0
possible !4117:17
[4]17:17 19:8
25:927:22
25:9 27:22
possibly !1141:17
[1]41:17
posts !2141:15,23
[2J41:15,23
practically [1168:25
£1168:25
preexisting !1168:9
[1]68:9
prepare [7]
f7l 16:11 17:13
18:3,8 35:8 37:5 57:6
18:3,835:837:5
prepared !4111:8,19
[4)11:8,1937:2
37:2
57:17
preparing [1]57:4
£1157:4
present [5]
!SJ 6:20 19:440:5,
19:4 40:5,
8 45:15
845:15
presumption !4167:24
[4]67:24
68:2469:5,9
68:24 69:5,9
pretty !1148:4
(1]48:4
previously !3120:9 23:6
61:20
primarily !1173:5
[1173:5
prior [7]
f7l 14:2,539:18,19
14:2,5 39:18,19
41:3 71:13 73:7
41:371:1373:7
private [lJ
!11 7:20
probably [13]8:2419:6
(1318:2419:6
29:1733:939:2346:9,12
29:17 33:9 39:23 46:9,12
51:1952:1066:1972:5,11
51:19
52:10 66:19 72:5,11
75:17
problem !4166:10,13
(4) 66:10,1377:4,
77:4,
6
problems !1147:12
[1]47:12
proceeded [1)
[11 5:1
proceedings !115:15
[1]5:15
process !2118:22
[2]18:2239:15
39:15
progressively 11148:11
[1]48:11
prolong [lJ
111 70:
70:15
15
property [39]4:1
[39J4:1 9:16 10:
15,18,20,22,23,2511:1 12:
12,21 13:3,4,4,6,714:2,3
15:6 16:5,11 17:218:22
17:2 18:22
15:616:5,11
19:23 26:17 30:8 31:7 38:
19:2326:1730:831:738:
18 41:6 43:9 45:10 46:4
1841:643:945:1046:4
53:11,14,24 63:11 71:11
53:11,14,2463:11
74:25 76:5
74:2576:5
proposed !2126:10
[2]26:1060:13
60:13
provided [1J
£1134:12
34:12
proximity [2] 35:20 42:9
pulled [2]62:1965:23
[2J 62:19 65:23
pump [7]
f7l 52:24 53:3,6,7,
10,22,23
purchase !1130:15
[1]30:15
purpose [4]5:2345:2457:
[415:23 45:24 57:
4,11
purposes !2150:10
[2]50:1059:22
59:22
pursuant [2]
!2J 5:18 6:11
purview 11141:19
[1141:19
put [11]30:16
£11130:16 31:1232:1
41:15,2266:1468:2,5,8,
41:15,22 66:14 68:2,5,8,
13 75:10
1375:10
puts 11161:6
[1J 61:6

19:9,10,1425:21
19:9,10,14 25:21 29:2338:
29:23 38:
13 53:4 56:24,25 61:9 75:
1353:456:24,2561:975:
1
Q
record's [1]70:19
£1170:19
qualifications 1117:1
[lJ 7:1
recorded !51
[5J 14:21 15:17
qualified [lJ
(1J 52:19
16:457:2,5
question !2118:17
[21]8:17 19:2,3 recording !11
[1J 5:22
21:6 24:8,10 28:2t 31:21
21:624:8,10
rectangle !1122:16
[1]22:16
37:743:1946:150:1551:
37:7 43:1946:1 50:15 51: red [15]23:3,1225:2028:5
£15123:3,12 25:20 28:5
4 55:2 69:17 70:5 72:18
455:269:1770:572:18
31:12,17,24 32:1 53:1 61:
31:12,17,2432:1
73:23 76:13 77:2,10
73:2376:1377:2,10
25 62:12,14,25 63:2,4
2562:12,14,2563:2,4
questions !7116:17
[7]16:1747:22
47:22 refer [5)
22:433:1954:3
£5122:4
33:19 54:3
55:21 68:17,19 70:12,13
55:2168:17,1970:12,13
62:1672:9
62:16
72:9
[1]33:3
quibbling !1133:3
reference [5J
f5J 29:3,1530:3
29:3,15 30:3
quite !2159:5
[2]59:5 65:14
32:333:22
32:3 33:22
referenced [4J 22:14,15
R
60:10
72:8
60:1072:8
radius !6148:15
[6]48:1558:8,11
58:8,11
referred [11]24:1233:11,
£11124:12 33:11,
59:2,1360:6
1234:1848:1550:363:4
12 34:18 48:15 50:3 63:4
ran !1165:2
[1]65:2
64:2 72:2,16 74:8
74:8
range !1162:23
(1)62:23
referring [17]
l17J 10:25 11:1
rather Ii)
111 69:20
14:1033:1634:1950:1
14:10 33:16 34:19 50:1 62:
reach 111
[1J 26:17
18 63:14,22 65:11 69:25
1863:14,2265:11
read [2]38:
£2138:12
12 54:4
71:17,20,21,24 72:7,11
71:17,20,21,2472:7,11
reading [2J
13:15 31:23
£2113:15
refers [5J
£51 61:17 62:22,25
reads 11142:11
[1J 42:11
63:270:20
really [11]10:7
12:1725:
[11110:7 12:17 25:
reflect [lJ
£1129:23
29:23
2226:5,9,1531:1647:13
22 26:5,9,15 31:16 47:13
reflected !3114:23
[3)14:2372:4,
72:4,
52:11 68:1875:7
68:18 75:7
14
realm !1125:22
(1) 25:22
reflects [1J72:25
£1172:25
reason [8]27:9,17,22
rsJ 27:9,17,22 49:
refresh 11154:5
[1J 54:5
1757:1563:17
17 57:15 63:17 71:9 73:3
refreshes !1154:12
[1]54:12
recall [71]7:108:1310:4,4
£7117:10 8:1310:4,4
regarding !3147:11,11
[3147:11,1152:
52:
12:2213:10,16 14:7 15:8
5
16:1217:15,2018:2521:
16:12 17:15,20 18:25 21:
regular !1148:16
[1]48:16
1822:21
18 22:21 26:12,1327:14,
26:12,13 27:14,
relates !1131:20
[1]31:20
20,21,25
28:25 29:2 34:11,
20,21,2528:2529:234:11,
relation [2]59:14,17
£2159:14,17
15,16,17 35:18,18,19,23,
relationship [6]
!6J 6:15 8:2,
23,24
39:7,8,20 40:7,9,1 0,
23,2439:7,8,2040:7,9,10,
9,10,1275:25
21,22 41:1,11,17 42:3,10
21,2241:1,11,17
relevance 11112:14
[1J 12:14
43:17
45:1,7,17,18,20,20,
43:1745:1,7,17,18,20,20,
relocated [1]28:5
£1128:5
21,2346:19,2047:351:10,
21,23
46:19,20 47:3 51:10,
remember !4127:9
[4J 27:9 52:8
58:8 64:4,22 65:
2552:1,4
25 52:1 ,4 58:864:4,22
56:1463:17
1267:1171:14,2573:876:
repeat 11148:22
[1) 48:22
19
replace !1166:22
[1]66:22
recalling [lJ
111 63:23
reporter [4]5:6,10
9:711:
£415:6,10 9:7
11:
receive [11.7:8
£11.7:8
14
received !2J
[2] 9:13 18:24
reporter's !115:21
[1]5:21
recess !11
[1J 77:7
represent [7]
f7l 6:17 14:20
recital [1172:17
[lJ 72:17
25:8 48:13,21,24 49:2
25:848:13,21,2449:2
recitals [5]29:1330:171:
£5129:1330:1 71:
represented 12114:13
[2]14:1325:
25:
1,1672:23
1,16 72:23
14
recognize [3J 40:2244:22
40:22 44:22
representing 111
[1J 16:3
45:23
represents !2148:7,23
[2]48:7,23
recognizing [1]76;2
£1176:2
required [2J
£2131:9
31:9 32:9
recollection [28J 12:7 14:
respect [8]8:6,1810:14
!81 8:6,1810:14
615:6,1918:2020:15,24
6
15:6,1918:20 20:15,24
20:11 31:1343:8,19 67:2
20:1131:1343:8,1967:2
25:5,7 26:20,24 27:5,15,
25:5,726:20,2427:5,15,
respond !1169:21
[1]69:21
23 29:5,5 36:22 38:10,20
2329:5,536:22
response 11170:3
[1J 70:3
39:2,2540:4,11
39:2,25
40:4,11 41:21 45:
rest !2114:3
(2) 14:3 77:10
652:655:1272:1
6
52:6 55:12 72:1
restate [5J
rsJ 12:18 24:8,9 37:
record !20]
[20] 4:12 5:15,21,
7
38:23
738:23
226:813:5,21,2318:15
22 6:8 13:5,21,2318:15
putting [4)41:1845:957:
[4141:18 45:9 57:
11 67:9

www.TandTReporting.com
www. TandTReporting. com
Sheet 5

e

<>

APRIL 3, 2007
' sent 111
[1J 50:17

result [2137:17
(2)37:1755:19
55:19
retain [lJ
111 30:17
retained (2)32:1842:17
£2132:18 42:17
retaining [1)64:15
£1164:15
review [4]18:1
[4118:1 61:1264:
61:12 64:
24,25
reviewed [2] 54:9 74:11
right-hand [10J
(1DJ 9:22 14:1
15:1716:217:620:4,12
15:1716:217:6 20:4,12
21:1524:234:21
21:15 24:2 34:21
right-of-way !21
[2J 59:1576:
59:15 76:
3
rights [1]54:15
[1154:15
riparian [4)30:2331:634:
£4130:23 31:6 34:
16 39:6
1639:6
river [8]38:858:1,17,22,
[8138:8 58:1,17,22,
25 59:3,4 62:23
2559:3,4
road [5]59:9,11,14,1876:6
£5159:9,11,14,18 76:6
rod [2] 41:25 42:4
role !1176:1
[1]76:1
room [1JS:14
[1J6:14
run 12152:10
[2] 52:10 55:14
running !3135:13
[3]35:1364:974:
64:9 74:
18
runs !2121:18
[2]21:1853:13
53:13

s5
sale 13]10:2071:1473:8
!3110:20 71:14 73:8
salt!lJ7:17
salt£117:17
same [15J
[151 8:17,19 32:5 33:
7,12 34:1 46:1255:371:7,
46:12 55:3 71:7,
7,1234:1
11,20 72:3,6 75:4 77:1
11,2072:3,675:477:1
satisfy 11161:11
[1J 61:11
saw [1)
f1J 17:19
saying [4]19:422:11
£4119:4 22:11 42:
19 65:15
1965:15
says [7]
f7l 32:953:665:771:
32:9 53:6 65:7 71:
1,672:2373:10
1,6 72:23 73:10
scenario [4]58:6,14,14
£4158:6,14,14
69:10
scott [23]4:12
£2314:12 13:414:2,
13,2415:7,1616:517:3
13,2416:7,1616:517:3
20:7,1430:7,8,15,17,21,
20:7,14 30:7,8,15, 17,21,
22 71:2,11
71 :2,11 72:2,24 73:5
77:10
scott's !81
[8J 10:23 13:6 30:
15,24 31:6 42:14,17 71:23
15,2431:642:14,1771:23
second [8]29:2548:4,17
£8129:25 48:4,17
54:4 59:6,16 69:17 70:1
54:459:6,1669:1770:1
section !18J
[18] 22:7 24:15 25:
330:9,2432:2033:12,14,
3
30:9,24 32:20 33:12,14,
14,15,16,16,22,2262:21
14,15,16,16,22,22 62:21
65:8,9,11
see !8111:11
[8]11:11 20:1 25:23
26:10 29:10 57:7 62:12 71:
26:1029:1057:762:1271:
3
seeing !2134:15,16
[2J34:15,16
seen !3110:1,5
[3]10:1,565:5
65:5
select [1J
28:7
£1128:7
sell !21
[2J 30:17,22
semicircle !1148:6
(1)48:6
sense [7]
12,25 33:23,
m30:
30:12,25
24 36:25 46:13,16
2435:2546:13,16

T&T REPORTING

sentence !3133:11
[3]33:1138:11
38:11
44:7
separate [3J 19:20 38:9
75:8
separated !1175:9
[1]75:9
service !1156:3
[1156:3
set (1)
[11 35:24
setting [2]35:22,23
[2135:22,23
several !4146:10
[4]46:1051:17,17,
51:17,17,
19
shed [1]68:9
£1168:9
shelley [1]36:7
[1136:7
shorter !1151
[1]51 :18
show [8]13:9
[8113:9 14:1,11 19:
21 25:9 53:4 61:17 73:15
2125:953:461:1773:15
showed !3110:5
[3110:5 13:634:
13:6 34:
23
showing (1)34:16
£1134:16
shown !2121:1935:9
[2)21:1935:9
shows !6132:12
[6]32:1238:7,13
38:7,13
49:16 67:6 69:25
49:1667:669:25
side !31
[3J 14:1 58:1659:9
58:16 59:9
simple !1137:22
[lJ 37:22
simply !3141:22
[3]41:22 59:22 61:
12
simUltaneous
(1) 67:15
simultaneous !1167:15
since [2J7:14,24
£217:14,24
sir 11143:14
[1]43:14
sits [1]52:24
[1152:24
situation [lJ
111 50:24
size 11169:8
[lJ 69:8
small [1]64:10
[1164:1 0
smaller !1148:11
[1]48:11
smallest !3148:15
[3]48:1559:2,13
59:2,13
snake [4J
£41 58:1,17 59:3,4
so-called [1]69:18
£1169:18
somebody [2] 10:6 77:3
somehow !2152:11
[2]52:1153:15
53:15
someone !3134:14
[3]34:1435:24
35:24
41:18
something's !1133:13
[1]33:13
sometimes [1J44:21
£1144:21
somewhere [3J
[31 59:
59:15
15 64:
666:6
sorry [4J44:7
£4144:7 45:19 62:3
66:15
sort [9J
£916:19
6:1917:1
17:1 27:634:
27:6 34:
1335:638:1142:275:10
76:7
sound 11152:18
[1} 52:18
south [16]
31 :8,
£16J 26:22 28:6 31:8,
8,14,16
8,14,1632:16,17,17
32:16,17,17 34:4
35:12,1437:11
38:21 41:8
35:12,1437:1138:2141:8
62:23
southern [3]28:15,16,17
[3128:15,16,17
southwest !6126:4,22
[6126:4,2242:
42:
1343:560:1267:7
13 43:5 60:12 67:7
speaking [1]68:25
£1168:25
specific [4)
!41 11:2 39:25 41:
1069:19
10 69:19
specified !1175:1
[1]75:1

(208) 529-5491
pointing·
pointing - specified

353

DEPoAoNOF·
DEPoAoNOF'
specifying [lJ
111 15:4
speculate 11171:22
[lJ 11:22
speculating 11135:1
[lJ 35:1
speculation 121
[2J 19:1040:
19:1 o 40:
19
spent !1150:20
[1150:20
splits !1110:21
[1110:21
spot !6127:16,20,24
[6J27:16,20,24 61:6,7
64:2
spray !4148:20,2449:2,11
[4148:20,2449:2,11
spring 12141:1546:12
[2]41:1546:12
sprinkler [1148:25
square !1115:9
[1]15:9
stamped !SJ
[5] 9:21 ,24
,2416:
16:
2417:2260:21
24 17:22 60:21
standard !2148:19
[2148:1958:7
58:7
stapled !119:11
[1]9:11
start [6]6:19
[616:19 9:1513:18
20:423:11
20:4 23:11 33:20
started !41
[4J 5:127:1946:
5:12 7:19 46:
11 73:4
state !31
[3J 6:7 7:4
7:416:9
76:9
steel [3141:22,2442:4
[3141:22,24 42:4
step !2120:124:19
[2]20:124:19
still [3136:8
[3J 36:8 67:2370:23
67:23 70:23
stipulation !215:13,18
[2]5:13,18
stop [lJ
111 20:2
stopped 121
[2J 59:6 76:22
stopping [1138:15
straight !8J
[8J 49:24 50:4,11
69:19,2370:3,8,9
69:19,23 70:3,8,9
strictly [lJ39:17
£1139:17
study [1J65:12
[1165:12
subject 11151:11
[lJ 51:11
subpoena 1116:11
[lJ 6:11
substance !2140:23
[2J 40:23 45:
22
subtracted !1124:7
[1) 24:7
subtracting 11125:2
[1) 25:2
!1135:6
summarizing 11135:6
superimpose 11112:5
[lJ 12:5
superimposed [1J
£11 13:1
supply 111
I1J 7:18
supposed !1165:10
[1165:10
surrounded 11112:16
[1J 12:16
survey [75!4:2,3,4,5,6,7,9,
[75J 4:2,3,4,5,6.7,9,
10,1211:8,1912:16,2316:
11 18:825:1331:1032:10,
18:8 25:13 31:10 32:10,
12 37:17 38:13,18 39:12,
1237:1738:13,1839:12,
1843:844:845:246:19
18 43:8 44:8 45:2 46:19
56:4,13,24,25 57:5,11,18
56:4,13,24,2557:5,11,18
58:23,2462:2065:17,18,
58:23,2462:20 65:17,18,
21,24 66:2,5,11 67:970:7,
21,2466:2,5,11
67:9 70:7,
971:1,1,2,7,7,2072:2,3,4,
9 71:1,1 ,2,7,7,20 72:2,3,4,
6,8,9,1 0, 12, 14,16,22,23,24,
6,8,9,10,12,14,16,22,23,24,
24,2573:2,10,1274:1675:
24,25
73:2,10,12 74:16 75:
1377:11
13 77:11
surveying !816:25
[8)6:257:18,
7:18,
20 16:17 18:22 44:1 46:6
70:20
surveyor !9J
(9)7:210:1816:
7:210:1816:
1618:836:2,837:243:19
1618:8 36:2,8 37:2 43:19

[2) 11:432:11
try 12111:4
32:11
76:1
trying [15J
£15J 12:4 15:25 19:
surveyor's !1137:23
[1137:23
19,21,2422:10,1329:1,6
19,21,24 22:10,13 29:1,6
su
surveys
rveys !2169:
[2169: 18,23
33:5 49:5 70:6 72:
32:21 33:549:570:672:
sworn [115:5
£115:5
system !2130:16
(2]30:16 58:7
1975:3
19 75:3
20114:8,9 16:1 22:5
two [[20114:8,9
T
31:3,3,5,1432:938:954:7
31:3,3,5,14
32:9 38:9 54:7
t-10032 [22]
[22] 22:6
22:624:1325:
24:13 25: 56:1861:1562:2,2463:4
56:18 61:15 62:2,24 63:4
3 30:2 31:8,14 32:17 42:
330:231:8,1432:1742:
68:1871:572:913:9
68:18 71:5 72:9 73:9
13,1$,2545:1449:2461:
13,1$,2545:14 49:24 61:
[lj75:2
type !1i75:2
1863:2464:18,21
18 63:24 64:18,21 67:770:
67:7 70: typical !3148:17
[3148:1749:950:
49:9 50:
3 74:19 76:15,17,20
374:1976:15,17,20
24
t-5548 [1]30:10
[1130:1 0
typically [5]41:2457:25
[5141:24 57:25
[918:22 39:23 40:2
table !918:22
58:8 63:1874:24
58:863:1814:24
51:7,7,1154:14,2555:10
U
talked !5141:11
[5J41:11 46:2547:
undated !1154:25
[1154:25
7,856:15
7,8 56:15
[4]31:9 32:941:19
under !4131:9
32:9 41:19
[2] 24:13,24
tax 121
71:1
[1]7:6
technology !117:6
[lJ 47:11
[4]31:1645:756:2075:
ten !4131:16
45:7 56:20 75: underlying 11147:11
£3017:23 14:
understand [3017:2314:
4
416:20 17:218:1919:13,
term [1144:24
£1144:24
2221:1223:1324:1126:2
terms !1147:17
[1J47:17
28:2031:1332:2,21
28:20
31:13 32:2,21 36:12
terry !21
[2J 36:4 56:3
37:139:2441:1442:1844:
37:1 39:2441:1442:1844:
[1J 5:7
testified 111
23 48:7 52:16,19 57:10,18
testify [1J
£11 32:24
59:2061:1064:11
59:20
61:10 64:11 75:22
[5J 35:7 36:12
testimony !51
understanding 1211
[21J 5:20
57:1859:21
57:18 59:21 64:25
11:20 20:13 30:5 31:20 32:
there's [11J
[111 21:15 22:5
22:523:
23: 11:2020:1330:531:20
3,25 33:2,5 49:10 52:20
16 33:13,14 48:6,10 49:20 3,2533:2,549:1052:20
1633:13,1448:6,1049:20
53:9,14,18,1955:2058:12
53:9,14,18,19 55:20 58:12
53:1254:2476:9
53:12 54:24 76:9
66:174:17,20,22
66:1 74:17,20,22
thereabouts !117:1
[117:199
understood [3J
f3J 24:8
24:869:
69:
thinking !2127:1045:9
[2J 27:10 45:9
21
76:16
2176:16
thinks [1!77:3
[1177:3
£1J 76:2
third !41
[4J 30:7 48:19,21,23 unilaterally [1)
unit [3J48:16,1949:12
[3148:16,1949:12
though !1149:25
[1]49:25
university 11!7:12
[1l1:12
[2J 50:24 51:1
thousand !21
[1) 44:17
three 112J
1121 19:2042:11
19:20 42:11 43:6 unofficially !1144:17
[1175:9
44:6,7 48:10,12 49:19 56: until !1175:9
44:6,748:10,1249:1956:
up
Up[14J
[141 10:2015:9,923:1,
10:20 15:9,9 23:1,
1871:672:973:9
18 71:6 72:9 73:9
2025:627:10,1229:138:
tires [lJ
111 49:12
1758:2359:
17 58:23 59:19
1971
71:12
:1273:6
73:6
[915:23,24 9:25 13:
today !915:23,24
upper [3116:220:1224:2
[3116:2 20:12 24:2
9929:547:751:2467:11
29:5 47:7 51:24 67:11
using [1]58:7
[1158:7
73:1
together [3)
£3152:3
52:357:11
57:11 76:
V
9
valley !1158:1
[1158:1
took [1151:6
£1!51:6
various [118:2
!11 8:2
top 13129:7
[3129:754:774:4
54:7 74:4
verify
[lJ
[11 18:15
township [lJ
[1J 62:23
version [1111:21
tracking !11
[1J 20:1
view 11137:23
[1137:23
traditionally 11153:12
[lJ 53:12
virtually !116:14
[116:14
training !2l
[2] 1:1,18
7:1,18
transaction [2J 20:10
20:1 055:
55:
W
11
wait 11161:24
[1J 61:24
transactions 121
[2J 19:20,25 wanted 1215:14,17
[2] 5:14,17
transfer !31
[3J 14:2315:19
warranty !414:8,
[4)4:8,11
11 60:18
26:10
61:12
[1) 15:6
transferred 111
water 110152:2,5,8,11,14
[10J 52:2,5,8,11,14
tremendous [1]16:18
£1116:18
53:10,21,22,2354:14
53:10,21,22,23 54:14
triangular !1120:6
[1]20:6
watered [lJ
111 52:9
tried 121
[2J 13:25 19:22
way 1171
[17) 14:1416:21 18:16
true !1175:17
[1J75:17
21:7
22:2,8,25 25:15 32:4
21:722:2,8,2525:1532:4
[2)0:6,7
truth !2!6:6,7

www.TandTReporting.com
www. TandTReporting.com
Sheet 6

DARREN
DARREN R
R LEAVITT
LEAVITT ,'

u

v

w

APR1L 3, 2007
APRlL
'

38:8 40:25 52:12 53:22,23
38:840:2552:1253:22,23
64:1772:1976:6
64:17 72:19 76:6
weeks {1144:3
!1144:3
wes (19]5:226:178:6
£1915:22 6:17 8:6 17:3
30:14,14,2331:732:1542:
30:14,14,23 31:7 32:15 42:
1244:7,2546:1852:355:
12 44:7,25 46:18 52:3 55:
6 60:5 71:6 73:10 75:24
660:571:673:1075:24
wes's !215:13
[215:138:12
8:12
west 1121
[12] 20:19 24:24 26:
25 27:3,19,24 59:9 63:25
2527:3,19,2459:963:25
64:9,2114:1876:22
64:9,2174:18 76:22
whatever [4J 42:25 44:4
56:1969:14
56:19 69:14
wheel !1148:16
[1]48:16
when's [1]56:11
[1156:11
whether [15] 18:7 20:18
36:15,18
36:15,1840:741:442:1
40:7 41:4 42:7
45:3
46:13 50:15 53:15 67:
45:346:1350:1553:1561:
1576:14,15,19
15 76:14,15,19
whichever 111
[1J 43:1
43:10o
whole [2127:973:4
t2127:S 73:4
wholly [1124:15
width [1175:16
£1175:16
wife !515:13,24
[515:13,248:1314:5
8:1314:5
47:5
wife's [118:4
£118:4
will [1515:21
9:519:11
£1515:21 9:5
19:11 27:
8 29:13,23 44:8 46:1,3,3
829:13,2344:846:1,3,3
62:1763:2069:671:673:
62:17 63:20 69:6 71:6 73:
10
wintertime [1J46:11
[1146:11
withdraw [1)37:7
£1137:7
with in 12144:3
[2J 44:346:8
46:8
without !SJ
[5) 13:1515:464:
13:1515:4 64:
2061:9
20 67:9 76:21
witness !1315:5
[13]5:58:1521:
8:15 21:
17,22,25 22:5,16,20 24:12
17,22,2522:5,16,2024:12
31:22 33:9 42:24 74:24
31:2233:942:2474:24
witness's 12131:19
[2J 31:19 32:24
wood !2142:2,4
(2) 42:2,4
word !41
[4J 40:23,23
40:23,2345:23,23
45:23,23
words [4J 26:15 27:1 39:
1565:6
15 65:6
work [1SJ
[15J 12:1719:7 26:11
43:1,1344:2446:4,6,18
43:1 '13 44:24 46:4,6,18
47:5,658:1371:14,2373:
47:5,6
58:13 71:14,23 73:
5
worked [117:16
£117:16
works !1136:6
[1136:6
write !2l
[2] 35:4 43:22
writing !1123:3
[1)23:3

y
years !316:2345:851:17
(3)6:2345:851:17
yellow [3114:3
£3114:3 16:1 21:21
[lJ 52:17
young 11152:17
[2J 54:5 76:2
yourself !21

T&T REPORTING

(208) 529-5491
specifying - yourself

354

VERIFICATION

STATE OF
ss.
COUNTY OF
I, DARREN R. LEAVITT, say that I am the witness
referred to in the foregoing deposition, taken the 9th
day of April 2008, consisting of pages numbered 1 to
79; that I have read the said deposition and know the
contents thereof; that the same are true to my
knowledge, or with corrections, if any, as noted.
Line

Read

Reason

DARREN R. LEAVITT
Subscribed and sworn to before me this
day of
2008, at - - - - - - - , Idaho.

(Seal)

Notary Public for Idaho
My Commission Expires
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REPORTER'S CERTIFICATE

STATE OF IDAHO
COUNTY OF BONNEVILLE

ss.

I, Sheila T. Fish, CSR and Notary Public in and
for the State of Idaho, do hereby certify:
That prior to being examined, DARREN R. LEAVITT,
the witness named in the foregoing deposition, was by
me duly sworn to testify to the truth, the whole
truth, and nothing but the truth;
That said deposition was taken down by me in
shorthand at the time and place therein named and
thereafter reduced to typewriting under my direction,
and that the foregoing transcript contains a full,
true, and verbatim record of said deposition.
I further certify that I have no interest in the
event of the action.
WITNESS my hand and seal this 10th
lOth day of April
2008.

906,
Public in and for
the State
state of Idaho.

My Commission Expires:

04-06-2013
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AGREEMENT FOR ExCHANGE OF PROPERJY
PROPERrY AND OPTION

.Ll-I-f.-

This agreement is made and entered into this if_ day of December, 1998, by and
Gentillon and Doris J. Genlillon,
Gentillon, husband and wife, of 900 North 500 East,
between Marcel J. GentiIlon
Firth, Idaho 83236 (herein referred to as"Marcel''}
as"Marcel'') and Wesley J. GenuRon
GentiUon and Connie

GenfiUon. husband and wife and Lamon
lamon M. Genbllon and Lori Faye Gentillon, husband and
GenfiUon,
wife, as tenants in common between the communities, with a mailing address of 790 North, 450

East. Firth,
FIrth, Idaho, 83236 hereinafter referred to as 'Wes and Mont"

RECITALS

Exhibit
ExhIbit A, attached hereto and incorporated herein by reference, is a copy ofthe
assessor's map for the NE quarter of Section 24, T.1 S, R 36 EB.M, and part of the NW
quarter of Section 19, T. 1 S.,
S.• R 37 EB.M.,
E.B.M., Bingham County.
County, Idaho.

Marcel is the owner of the parcel marked T-10032 (Marcel's Home Pfac::e) and Lot 16
("Marcefs
("Marcers Riparian landsj
lands; in Section 24 shown on Exhibit A.

Scott owns property marked the Scott Parcel consisting of the NW1/4NE1/4
NW1f4NE1f4 \'Scott's
\,Scott's
Fannj
Farm; and lot 1 in Section 24 as well as T-5548.
Wes and Mont desire to purchase Scott's Farm from Scott rf they are able to put a
center pivot irrigation system on it and Scott desires to sell it if he can retain part of
NW1/4NE1/4 as market on Exhibit A.

Marcel is the father of Scott GentiUon and desires to assist Scott in being able sell to
Wes and Mont and to exchange his Riparian land for part

of Scott's
Scotfs lot 1,
1. Sec. 19.
19-

nPivot"
npivot" herein means a center pivot irrigation system with an end gun but without a
"comer catcher," in the manner marl<ed
marked on Exhibit A designed for the most effective coverage.
"Survey" means a survey by Arrow Land Survey, to be paid for by Scott.

WITNESSETH

In consideration of the mutual covenants and agreements herein contained, the parties

agree as follows:
1.

Water Delivery_
Delivery. Wes and Mont grant a personal right to Marcel not running with

the land to irrigate their residential lawn and garden from Wes and Monfs irrigation system, and
to grant to Marcel a personal light not running with the land, to irrigate Marcel's agJiculturat
agJicuiturat .

AG~ FOR exCHANGE.
ExCHANGE. OF PROPERTY AND OPTIon
0PTI0i'f

PAGE_!_l OO-
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irrigation practices in accordance with the Wes and Mont's irrigation schedule.
2.

Marcel agrees to exchange Marcers Riparian land for part of the Scott's lot 1

property but agrees to convey to Wes and Mont that portion south of the south line of Parcel

T10032
T1 0032 extended and any adjustment required under paragraph 4 when a survey is obtained.
3.

Marcel agrees to exchange with Wes and Mont the rand
land from the SW comer of

T-10032
T-1 0032 necessary to install a Pivot for irrigation of Scoffs
Scotrs Farm for land east of the pivot
contiguous to Parcel T-10032, least disruptive to farming patterns on the retained portion of
Scotfs
Scott's Farm. Wes and Mont will pay for the Survey to obtain the !egaJ
legaJ descriptions for the land
to be exchanged.
._ I'I~
l'l~

)'j}f:,
)'.Jl':.
\

~

4.

if survey shows that the farmable ac...reage iII
i.r! Lot 16 is more tilan10% less than

the farmable acreage in lot 1, Marcel agree to deed to Wes and Mont land to adjust the new
south boundary in Lot·1

(b~ ~oving aline
a line parallel to the south line of
ofT-10032
T-10032 north or south)
south} so

farmab(e acreage in Marcel's retained portion of Lot 1 equals the farmable acreage in
that the farmable
Section 16.
5.

Option to Buy Back..
Back. Wes and Mont give and grant to Scott and Scott only, the

exclusive, personal option to purchase the option property described on Exhibit A for a
purchase price of $2000.00 within 5 years from the date hereof by giving written notice to Buyer
and to be closed within two months after receipt of notice. The purchase price shaJI be
$2,000.00 which shaH be paid in cash at closing. The exact description of the property
propertyshaU
shall be
agreed to by the parties at the time the option is exercised but shaJl
shaJI have 320 feet frontage on
West River Road {550 East} directly south of the southwest comer of Seller's present property
and shall·be
shall-be taken from the portion of the Property adjacent to Seller's retained property that
would not be irrigated by a center pivot irrigation system (without a comer system) optimaJly
optimaJiy
designed to irrigate the Property purchased as shown on Exhibit A. Seller shan
shall provided a
survey of the description of the option property and a standard form deed of conveyance.
6.

Execution of Document Each party agrees to cooperate in good faith to cany
car.ry

out the purposes and affects of this agreement, and to execute all documents reasonably
required to effectuate the agreements contained herein.
7.

Binding Bfeet.
Bfect. This agreement shall be binding and inure to the benefit of the

parties hereto, their respective successors and assigns.

8.

Governing Law. This agreement shall be governed by the laws of the State of

9.

Attorney's Fees. In the event of any action being necessary to enforce any of

Idaho.

the terms ~~reof, arising from the breach of any provision hereof, the prevailing party shall be

AGREEMENT fOR
FOR ExCHANGE OF PROPERlY AND OPTION
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entitled to receive from the other. aU costs and expenses, including reasonable
reasonabre attorney's fees,
fees.
party, whether or not such claim is litigated, and including fees in
incurred by the prevailing party»
bankruptcy court or fees

on appeal.

~e Geiltillt6n

~J~~
Gefiliuon
GefiliUOn

Doris J.

>

STATEOFIDAHO
STATE
OF IDAHO

)

County of Bonneville

)

) ss.

ItJ!1
itJ!l

On the
day of December, 1998, before me, Michelle Cain. the undersigned
Notary Public in and for the State of Idaho, personally appeared Scorr
SCOTT III.
M. AND TRACY III.
M.
GENTILLOU
GENTJLLOU known to me to be the persons whose names are subscribed to the within
instrument, and acknowredged
acknowledged to me that they executed the same.

r

(SEAL}
(SEAL}

..

~.Jt~t1'.CLlIU=~~~=-..!:..______
~·At~U'.Cl.llu=;;___:::~=-..:::__-----for State
Notary Public
of Idaho
Residing at Idaho Falls
My Commission Expires: August 1, 2000

.AGftEEMENt FOR ExCHANGE OF PROPERTf .AND
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STATE OF IDAHO

)

)) ss.
SS.
County of Bonneville

}

On the ~ day of December, 1998, before me, Michelle Cain, the undersigned
Notary Public in and for the State of Idaho, personally appeared WESLEY J. GENTILLON AND
CONt~IE GENTILLON known to me to be the persons whose names are subscribed to the within
instrument, and acknowledged to me that they executed the same.

.ifE_

(SEL\.L)

Notary Public for State of Idaho
Residing at: Idaho Falls
My Commission ~pires: August 1, 2000

STATE OF IDAHO
Co~:~nty of Bonneville
COl:lnty

}
) ss.
ss_
)

On the ~ day of December, 1998, before me, Michelle Cain, the undersigned
LAMON M. GENTIll.ON
GENTILLON AND LORI
Notary Public in and for the State of Idaho, personally appeared LAMoN
FAYE GENTlll.ON
GENTILLON known to me to be the persons whose names are subscribed to the within
instrument, and acknowledged to me that they executed the same.
same_

lEi!!:_

(SEAL)
{SEAL)

Notary Public for State of Idaho
Residing at Idaho Falls
My Commission-Expires: August 1, 2000

STATE OF IDAHO

County of Bonneville

)
) SS.
ss.
)

the~
~

On the
day of December, 1998, before me, Michelle Cain, the undersigned
GENTILLON AND
Notary Public in and for the State of Idaho, personally appeared MARCEL J. GENTlLLON
DORIS GENTILLON known to me to be the persons whose names are subscribed to the within
sarnR
instrument, and acknowl~dged to me that they executed the same.

(SEAL)

Notary Public for State of Idaho
Fairs
Residing at Idaho Fans
My Commission Expires: August 1, 2000

AGREFMENT FOR ExCHANGE OF PROPERlY AND OPTiON
OPTION
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7"1

WARRANTY DEED
THIS INDENTURE is made and entered into as of this

/~ay
I~ay

of December.

1998. between SCOTT M. GENTILLOH AND TRACY M. GENTil.toN.
1998,
GEHTil.toN. husband and wife, Grantor, and
WESLEY J. GEtmlLON
GEtmlLOloi AND CONNIE GEHTILLOO,
GEHTlllOO, husband and wife, and l.Ar.!ON
i.Ar.lON M.
fJI. GENTIU.ONAND
GENTlU.ONAND
LORI FAYE Gamu.oN.
Gamu.oN, husband and wife, as tenants in common between the com~unilies:
com~unilie$: with

a mailing address of 790 North 450 East. Firth, Idaho 83236,
83236. Bingham County, Grantee,
WllNESSETH, that Grantor, for and in consideration of Ten and no/100
W1lNESSETH,
00/100 Dollals
Dolla1s
($10.00), lavlful money of the United states of Amenca,
Amelica, and other good and valuable
consideration, to it in hand paid by Grantee, the rooeipt whereof is hereby acknowledged, has
granted. bargained and sold, and by these presenls does grant, bargain, sell, convey and
confirm unto Grantee, and to its successors and assigns forever, all the following descnbed real
estate situated in Bingham County, State of Idaho, to-wit

TRACT):
TRACT I:
Township 1 South, Range 36 E.B.M., Bingham County, Idaho
Seclion 23: Beginning at a point N. 89D55'
89 55' E. along the Section line 25 feet from the SX
Seelion
·.
rorner
cu.-ner of Section 23; thenc.e N. 8.9°55'
8.9"55' E. along the sedion
sec1ion line 872 feet; thence
N. 21 °40'
"40' E. 200 feet; thence N. 08°5'
08"5' W. 350 feet; thence N. 03°05'
03"05' E. 295 feet;
28"15' E. 569 feet; !hence
thence E. 120 feet; thence N. 00"29.
00°29' E. along the
thence N. 28°15'
less. to a point 732 feetSoulh of the NE corner
Sixteenth Une 596 feet. more or less,
of the NW'h of the SE% of said Seelion
Section 23; thence soulhwesterly in a straight
line to a point 972 feet South and 25 feet East of the cetlter
ce11ter of said Sec60n
Secfion 23;
and
thence South along a line pamllel
parallel with and 25 feet Easterly from the Norlh aod
South quarter line of said Section 23. for a distance of 1,682 feet, more or less,
to the Point of Beginning. EXCEPTING THEREFROM: That portion of the
NW'ASE% of said Section 23 lying South and East of the New Sweden Canal
CanaL
AlSO EXCEPTING THEREFROM: That portion of the NW'A
NW'.A of the 6E% of
Section 23 described as follows:follows:· Beginning at a point on the East line of a
C()unly
C(Junty road that is N. 00"02' W. 1,678.32 feet and N. 79"23'30" E. 25.43 feet
from the S% corner of said Section 23, being 972 feet South ancJ 25 feet East of
the center of said Section 23; and running thence N. 79°23'3079"23'30• E. 263.97 feet;
!hence
38"19'20" W. 418.23 feet to 1he
111e East line of said County road; thence
thence S. 38°19'20"
N.-00"02' W. along said East line 274.53 feet to the point
N.·Ooo02'
paint of beginning. ALSO
EXCEPTING THEREFROM: Beginning at a point that isS.
is S. 89"50'00•
89°50'00· E. 771.86
feet along the section line from the S% comer of Seclion 23; thence N. 349.86
feet; thence E. 136.92 feet to a point on the westerly bank of the la!Sen
talSen lateral
Capal; thence along said westerly bank the t'ol!owing seven courses: S.
16"5923"
16 9 59'23• E. 33.23 feel; s.
S. 11"50'21" E. 44.05 feet; S. 05°48'56'"
05"48'56'" E. 41.98 feet
S. 05°19'28"W.
05"19'28"W. SO.05feet;
50.05feet; S.1r01'32-W.
S.17"07'32"W. 68.71 feet; S. 21°27'09-W.102.17
21"27'09"W.102.17
feet; and S. 28°08'08"
28"08'08" W. 25.92 feet to the South Line of said Sec:lion 23; thence
89 50'00" W. 85.45 feet along said Section
Sec1ion line to the Point of Beginning.
N. 89"50'00"
EXCEPTING THEREFROM: An access road as required, along the Westerly
Lateral C~nal.
side of the larsen lateral
D
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:r=tW.ifiShip 1 ~~_~~
:r'iW.ifiShip
~~-~~Range 36 E.B.M., Bingh_!IDl.GountY.kfaho
Bingh_!IDl_Countr,1daho
(Section
24: _ L - }aifdlffiR poTtion
portion Of the NW'ANE'% lying South and East of the New Sweden
( Section 24:.
-......~
~al. EXCEPTING THEREJ:.ROM:
THEREJ:.RQM: The following parcel
parcelloca1ed
------~
located in the Lot 1,
1.
WARRANTV DEED SCOTI
WARRANT'f
Scon M. GamLLON
GEiffiLLON 10
iO WESLEY J. & LAMON M. GEmIlLOH
GEHTilLOH

PAGE-1

374

10-

•
CD fJ/
0
1l)) \V ..:_'

Section 24 described as follows: Commencing at the NE comer, thence 450 feet(D
feet
South along the Section line; thence West at a right angle 820 feet; thence NE at
J~.
a right angle 450 feet; thence East at a right angle 820 feet to the point of
j
beginning, together with road access ana easement over an existing private road
1\
to the County road. -ALSO EXCEPTING THEREFROM: Beginning at a pojnt.~
point-~
where the South line of a lane following along the North line of Section 24 .· (
~
intersects the East line of the County Road following along the West lilie
line of ttie ;('
ng the Eafsthtline of said
ot ~id Section 24; thence run.nin9hSOUth
run_ninghSou!h a10
aloEasng
NE'dYc 06f5~id
were
0
e County road
'/
roa 4
.eet, more or 1ess, to a pOint
pomt w
ere the Eas t line o
•/ oj,
v·
Western
~):.._ .
intersects the west bank of the Steel Canal being a branch of the Great Westem
~):..,
Canat thence following along the West Bank of the said Steel Canal in a
-)
-J
northeasterly direction 1,042.5 feet. more or less,
Jess, to a point where ttre West
Bank of the Steel Canal intersects the South line of the said lane foHowing
foUowing along
the North line of said Section 24; thence West along said South line of said lane
975 feet,
feet. more or less,
less. to the point
n·ngJTbGETHER WITH:'An ingress 0)'
n'ng-fTbGElHER
nort!{e 30 fi et over-.prantor's retained property
and egress easement over the nort!ie
c-.9_ _ ~ad ~n'i:I
~n'i:l running 975 feet East.
--commencing
commencing at the East line of the C.E_
!

?

65

eou'n

of_a·
ota'

L
t

.'_, 1/ \ ",·-,

fi)'
1...
J

1

~~ 36 ~.B.~.~·Bi~9~::·~~~n~Y";da~·------.-------/
I~~
~.B.~-~-Bi~g~::·~~~n~y.-;da~·--- -----------/

I
(

Secfion24:
Section24:
"-. . TRACT N:
"'.!Y:

lot1~)
lot1~J

~

"""-T"U'M'Iship1""SOulfi,
"""-T"'M'lship1""SOuIfi, Range 36 E.B.M., Bingham County, Idaho
Section 26: Also beginning at a point N. ~·ss•
~·55' E,
E., along the Section line, 25 feet from the
NY. comer of Sedion 26; thence S. and parallel with the North and South quarter
for560
E., 181.7 feet·thence
feet;.thence N.
line of said Section 26, for
560 feet; thence N. 77°47' E,
SJD12'
5JD12' E. 127 feet; thence N. 52°5'
52"5' E
E. 415 feet; !hence N. 65°23'
65"23' E. 185.2 feet;
thence N. 48"38'
48°38' E., 84.5 feet; thence N. 23°18' E
E. 72 feei;
feef; thence S. 89°55' W
W.,
.•
along the Section line. 872 feet to the point of beginning. EXCEPTING
THEREFROM: The West 25 feet thereof and EXCEPT a perpetual easement
for a waste ditch along the West
west line of lot 2. Section 26. ALSO EXCEPTING
THEREFROM: Beginning at a paint 300 feet South of the NW comer of the
NEY. of said Section; and running thence E
E. 200 feet;
feet thence S. 200 feet; 1hence
W. 200 feel; !hence
thence N. 200 feel
feet to the point of beginning. ALSO EXCEPTING
is S. 00°00'51"
THEREFROM: BegiJlI1ing
Begiming at a point that isS.
oo•00'51" W. 300 feet along the
E. 225 feet from the'
the. NY.
center line of an existing County Road and N. 85°15'28" E
comer of Section 26, {said NY. comer being N. 89°50' W. 2,631.42 feet from the
NE comer of said Section
Seciion 26}; and running thence N. 51 !26'25" E. 200 feet
thence S. 40"16'48"
40°16'48" E. 18285 feet to a point on the Northerly bank of
oftha
the l..asen
Lateral Canal; thence along said Northel1y Bank the following two coumes:
lateral
coUises: S.
49~43'17"
49~43'17'' W. 199.56 feet; thence S. 53°09'39"
53"Qg'39" W. 145.55 feet; thence N.
01 °05'11"
"05'11" W_
W. 229.99 feet to the Point of Beginning. SUBJECT TO: A nonexclusive 20 foot wide road access easement ovm- a portion of the NW'/'NE%
NW'/.NE% of
Section 26, Township 1 South, Range 36 EB.M., Bingham County.
County, Idaho.
Idaho, lying
North of and adjacent to the Northerly bank of the Larsen Lateral Canal and
extending in a Northeasterly direction from the County road on the West to the
above descnbed parcel. SUBJECT TO: A roadway easement through the .·
NW'/.NEY. of Section 26 described as: A 20 foot wide easement lying North of
NW'.!.NEYo
and adjacent to the Northerly bank of the Larsen Lateral Canal.

WAR!Wm' Deeo
DEEO ScorrM. Gamu.OH TO WESlEY J. & LArlloN
lAriiON M. GENnLLOH
GEN!lLLOH
WARIWm'
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TOGETHER with all and singular the tenements, hereditaments, and appurtenances
thereunto belonging or in anywise appertaining, specifically including the reversion and
'!hereof; and all estate, right.
reversions, remainder and remainders, rents,
rents. issues, and profits ·!hereof;
right,
title and interest in and to the property, as well in law as in equity.

an

TO HAVE AND TO HOLD.
HOLD, aB and singular the above-describerl premises together with
!he appurtenances unto Grantee and
-and to his heirs and assigns forever.
forev~r.

And Grantor and his heirs shall and will warrant and by these presents forever defend
the premises ill
in !he quiet and peaceable possession of Grantee.
Grantee, his heirs. and assigns against
Grantor and his heirs and against all and every person and persons whomsoever lawfully
same.
daimina the same_
IN WITNESS WHEREOF the Grantor has caused !his indenture to
fo be executed as of
the day and year fIrSt
fii'St above written.

STATEOFIDAHO
OF IDAHO
STATE

County of Bonneville

)
)ss..
)55.
)

On this
~ day of December.
this~
December, 1998.
1998, before me !he
the undersigned.
undersigned, a Notary Public in
and for the State of Idaho.
Idaho, personally appeared Scott M. Genfillon and Tracy M. Gentillon.
Gentillon,
subsciibed to the foregoina instrument.
instrument, and acknowledged
known to me to be the persons who subSClibed
to me that they executed the same.

472880

WARRAIIll'Y
WARRAIIITY DEED SCOTT M. GemUOH
GemLlDH TO WesLEY'
WesLEY J. & LAMON M.
M.. GENTIU.ON
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